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Fb the READER: 
" FTER I had paſſed; fo many 
| Tears of my Life, without 
ig able to Ravoncile my Self 
to the Oaths; in the Courſe of m 
Studies, 1 met with ſome: Paſlages, 
which gave me Cauſe to ſuſpe&t;"that 
L had in ſome particulars miſtaken the 
Engliſh Conſtiturion: And altho''t they 
did not cart fo great a Weight and Evi 
dence, as to induce me to alter my Sen- 
timents in the main; yet I confels they 
made me pauſe, gave me occaſion for 
Reflection, and inclined me once more 
to take a Review of the Judgment I had 
made ſo many Years ago; ien an In- 
tention, that if upon «his! Inquiry, 1 
ſhould find my former Judgment was well 
grounded, to ſit down under it in a 
quiet and ineffenſwe way, whatever In. 
conveniefees might attend it: If not, 
1 "with 115 Judgment, to alter my 
9 The Matbody 201 Reſult of my Inqui- 
4 fich the Reader will Aer we in this 
4 Pilcoure. And whilſt 1 was making 
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To the READ ER. 


them, I was very free, and open in diſ- 


courling with as many of my Od 
Friends, as were willing to talk { 
me upon this Head, and with Thoſe 
elpeclally, whom I took to be beſt ac: 
quainted with our Conſtirurion, and 
molt verſed in this Controverſy. And 
ceuld I not have ſolved their Objections 
to my own ſatisfaction, J ſhould have 
{top'd here; and theſe Papers, as they 
were never intended. for the Publick 
at firſt, had never ſeen the Light: Part 
of which are T wo Letters in Anſwer to 
the Objections of Two of my Friends, 
Wich little Alteration more than was 
neceſſary, to make them of a man 
the, reſt of this Diſcourſ. 
If any Gentlemen of the Law, mould 


* 33 his Lictle Piece worth their peru- 


I they may be apt to ay, that I have 
Jabour'd ſome Points too much, in pro- 
ving (what was Obvious) the Lægiſla- 
tive Authority of Kings for the tims being, 
but 1 was ſenſible — ſome, hom [ 
ſhould be a jad, to ſerye; by this 
7 * | * ; 
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To-itbe), REHEADER. | 
N were not jo well apprizedof 
Matter. : 87150 1180.21 ne 
ce Bag) one ass, why L was oon. 
inged no Jooner? L. Hall tum a very 
mt ayery True Anſwer : Becauſe 
= not ſogncr:a thorough, altert into 
gur. Conſtitution, and Laus, Te lating 
to this Great, Pont s drt 1 35d ot 
An Opinionʒ or a practice of Twenty 
Years: Sandiggs will always hoye the 
force of. Prejudice on its ſide; but. this 
Will. make but a light Impreſſion on 
Minds, which have chis ſingle Impat- 
tant Queſtion in their View: Whether 
the Thing be wel or Unlawful, s 
Duty ot n, 11521 16 liiyy 
-TheSuccek which this Digg hath 
met with, amongſt ſome of thoſe th 
have ſeen it in Mis. has been no nal 
| Lader er! to che Publication of ci 
And, I hope, I have treated the Subject 
in ſuch a magner, as not to offend as 
whom it may not conyince. 
All Subxcts,. Thoſe: eſpecial by Kea 
Conſcience 1 is concern'd, or which any 
HL | way 
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Way relate tö the Chriſtian Faith and 


Manners,ought certainly to bemanaged, 
with chat Ahne and Meckfeßs, which 
ate the moſt Geige Fruits of che one; 
and the greareſt Ornametits'vf che other: 
But if! deb 2 dderegt ran per do we 
ofren'fec,” even ſacted Subjects treated, 
ſo that it may be almoſt a Qeſtion We 
ther theſe Wars of the Pen, are not 1 in 
their way,” almoſt as Deſtructive to the 
Managers ok them, as thoſe of the Sword. 
Tis undoubted, tkat they Who propa. 
gate Errer in this wayzwill find it a grie- | 
vous Aggravation of their Fault, and 
theywho oh) the Truth after the ſame 


maqner, wl at leaſt loſe chat Reward, 
wiſe they mighthave hoped 
for. And all Who ' uſe” theſe" unlawful 
and' unchfiftiar Arms, may have ſome 


reaſon to fear; Without Repèrtance, leſt 


that Expreſion>niay be too properly ap- 
lied to thera} ini a Senſe beyond What 

ee Poet intetiged('©2 0 1h 7 7 
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The Allegiance 7 the Subject due to the 

King, for 'the Time being "by the Statute 


Law of this Realm, Web an Anſwer , 
_ the moſt. conſiderable ObjeBions, P. 61 
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ſome of the ps thy ft Modern Lawyers, w of 
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rh Account of our Legal Conftitution. * 
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G in this Point not contrary tothe Ho- 
ly Scriptures and 4 ns Bok i our Church, 
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The. Sup reme Authori of the. _Engli 5 6 Go- 
(Eu tg reſts in the King for the time 
being, and the .de F the Subjects 


ic due to bin 2 the en Law 7 
- This Realm. 4 5 4 


Shall firſt conſider the e Anthorlty of | 
the King for the time being, by the 
Common Law, and then b the Sta- 
tute Law of this Realm. Now CU 
mon Law is common Cuſtom and Uſage," 
Judicial Proceedings and adjudged Caſes, o 


they appear in Tudicial Records and the 
Year Books. fl 
As for common Cuſtom and Uſage, which . 
by an uninterrupted Practice, through a2 
long. Tract of time obtains the force of 
Law; This is ſo evidently on the fide of 
the Regnant King, that the People of En- 
gland always ſubmitted and took Oaths of 
Fidelity to the Thirteen Kings, who from 
the Conqueſt to Henry the VII. came to the 
Throne without Hereditary Titles, as well 
as to the Six Hereditary Kings who Reigned 


85 B in 


2 ) 


in that Period; and this ſo univerſally, that 


found in all thofe — 1 Of thoſe Kings 
few met with greater Oppoſition than Wil- 
liam the I; and. yet, after his Government 
was ſettled, Oaths of Fidelity were univer- 
fally taken to, hum. 785 who liv'd in. 
ʒñBñů5, Yerurn into En 
and, Having ehmmandled every Inhabitant of 
England zo do him Homage at London, and 
7 Swear  Fealty to bim againſt all Men - 
He cauſed the whole Land to be meaſured, 
nor vas there a Hide of Land in En- 
gland #12 he new it's Jalue and Owner. 
The, Oaths were; it ſeems, 3s ſtrictly, ex- 
actly, and uni verſally tender d, as the Lands 
hear not of one Refuſer. Roger de Hove- 
den ſpeaks of angther time, when he com- 
manded, That the Archbiſhops, Biſhops, Als 
bots, Far 15 Barons, and f Sher ifs, g (bo uld 
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% ach no vitmbuoo. zz: ad... 7x 
"* Reverſuſque, in Aug ham apud Londotia: hominitm' ſibi fatere, 

& comra omnes hemines fdelitatem jurate, umme Anglia Incolam” 
impor ans torum terram aſſeripſit, nec erat hida in Anglia quin ua- 

lorem ejus & poſſeſſorem ſci uit. Hiſt, 516. See alſo V of Man- 

« de Willelmo imo fol, 59. J ͤ 145 7 H1.4-411 

«+ Ut - Archiepiſcopi Epiſcopi Abbates, Comites, Barones, Nice 
mites, cum ſuis Militibus ſihi occurrerent Sarethrie, qud cum veniſ- 

ent milites illorum ſibi fidelitatem contra omnes homines jurure coe- E | 
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meet him at Saliſbury, and when they came 
thither, be made their Tenants Swear Fealty 
zo bim againſt all Men, If we deſcend to 
the other Kings, who Reign'd without an 
Hereditary Title, we ſhall find none of their 
Subjects refuſed to Swear Allegiance to 
them. * JSIT £ 
It is no een if Mena who ſubmitted, 
revolted afterwards (and from what Kings 
have there not been Revolts2 ) or that when 
ty! revolted;* they objected to the King's | 
Title, and made it A — for their Re- 
volt. Thus Odo Biſhop of Bayeux and Earl 
of Kent being, as William of re- 
lates #, highly diſcontented, becauſe the Bi- 
ſhop of Durham, and not himſelf, was Chief 
Miniſter, as he had formerly been, Rebel- 
led apainſt His Nephew King V7 Illiam the II. 
and with ſome other great Men who were 
diſcontented too, formed a powerful Party |, | 
againſt him in favour of Robert Duke bf * } 
Normandy; who he ſaid had a better Title, 
and would make a better King. But this 
is no Prejudice to what 'T have afferted; | 
ſince it is evident, that he himſelf as well 
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1 Cum omnia non KR arbitratu — aim) in regno a vide. 
rer (nam Willelmo' Duuelmenſi Epiſcopo commend ata erat urum pu- + 
blicarum adminiſtratio) livore ittus &. ipſe à rege aejcivit, & 
mult or eodem ſalurro in fecit, Roberto Regnum competere; qui Zo 
G remiſſeris ani mi, Ke. Willietm |; ſecundo, I 4. ful. 375 
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legiance, to King Milliam; otherwiſe their 
Revolt could not be charged with Perjury, 
as ãt 10 the cee, RY ee 


dan. 
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Of all the — Men we meet with- in 
our; Hiſtory, none were more dikely to have 
ſtood out againſt the Government of 'a King: 
Earl of Gloceſtær Baſe! 


le Hadde, than Roger 

Brother. to the Et mpreſs Maud, and after 
wards the great Supporter of her Cauſe. 1 
and Biſhop. Merks of Carliſie; and yet it- 
is certam, that the former ſwore Alle- 
glance to King Stephen, and the latter ſat 
in Henry, the IVrh's firſt. Parliament, in 
which thoſe Acts were paſs d that we have 
ini the Statute: Book, for it was at the cloſe! 
of that Parliament he made his Speech in 
behalf of King Richard; and ſome time a 
we ph pleaded. that King's Pardon for -a Con- 


f hr 


A B28 8 F 
Earl of. refer did "Homage Conditionally, 
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+ . namque Kebilires: ri in „Wilielwum juniorem: 
non ſine per jurio hellum moventes, & Robertum \Patrem ſuum in 
regnum adſciſcentes, ſuis qui que Provinciis debgechantet Hen 
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28 che othen Great Men whom he drew int 0 5 
| pr Party, Bad lived as Subjects and worn 


fa Be ies him, of which he ſtood. con- | 


5 c 4 "WM 


bo T 
. 
. 
5 « 
"A 
Wo 4 
* NN 
| oy 
2 ; 
a. 
* 
1 
* 
. 
E. 
5 
1 
. x 
* * 
* 
7 
; 
F * 
2 


op” 
„ gu 2 
4 q x, 
7 * . 
* » s 5 
ME 
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to King Stephen, which: is true endligh-⸗z 
| bi then it is as true, that none el The 
Conditions which he interpoſed, Had hiwyi 
manner of regard to the Titles, eithef of 
Maud or Ste ew as may i be ſeen in Hil-. 
liam of Malmſbury who lived at that time, 
3 Nerf f f his Fine to that: great | 
* r wh] ago oct 885 21 
1 When we -heigt of a nun Party 
| 88 eſpouſed: the Title of the Houſe of 
Tor, we are apt to look upon them to have 
been ſo man Non-jurgrs ta the Kings of 
the Houſe of Lancaſter. But this is a great 
miſtake, for all the Partizans of that Houſe 
lived in Submiſſion, and 'took-Qaths-of Al- 
legiance to the three Heuries; nay; Nic hard { | 
Duke of Turk himſelf, the Heir of 'that Fa⸗ = 
mily ſwore Allegiance ſeveral times to King 
Henry: the VI. particularly in the 29th. Tear 
of his Reign, in as full Terms as could be 
well expreſſed. His Revolt afterwards was 
under colour of Redreſſing Grievances, hows - 
ever he made uſe; of his Arms, and his Pow». 
er when he got it, to ſet up his Claim. 
And altho? his Son Edward the IV. ſuc- 
FY ceeded againſt Henry the VI. and got the 
; : Tin ne, et when „. was driven from it, | 
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held a Parliament. 


ald Clergy-men, ſome of them eminent for 


ſo many Lawyers and Judges, ſome of them 


but allow them to underſtand what the 


The Courts of Fuſtice were fill d wit "Men 


Knowledge of the Law. That of all theſe 


« 6) 
Ten Years after, the Nation ſubmitted 82m 
to Henry the VI. who upon his Readeytion 


Precedents 1 confeſs are not alway 8 Ar- 
guments of the ſtrongeſt kind, if t e Per- | 
ſons themſelves are of no great Authority! 
or the Precedents few, or as many Preces 
dents may be produc'd on the wer fide: 
But that of ſo many Millions as have liv'd 
under de facto Kings, of ſo many Biſhops 


Learning and Piety z of ſo many Temporal 
Lords and Stateſmen of great Abllitic: of 


renown'd for their Skill in their Profeſ- 
ſion, particularly in Henry IVth's Reign, 
as my Lord Chief Juſtice Cole ſays, F 


eu to any of their Predeceſſors in the 


who liv'd in ſo many different Reigns, to 
think there fhould be none who underſtood 
the Conſtitution and their Duty, or had 
Virtue enough to ſuffer for it; is to enter- 
tain a very mean, or a very hard Opinion 
of our Anceſtors. In Modeſty, we cannot 


4 fie, Port, sc „ IN aha 
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FE 


Conſtitution was in their Om times, at leaſt 
better than Ve can at this diſtance; arid in 
Charity believe that they acted apreeable 
to it, And if it was the Conſtitution from 
the Conqueſt to Henyy the VII. as this 
univerſal Practice and common Uſage of all 
Orders and Degrees of Men, muſt at leaſt 
induce a very ſtrong Preſumption that it 
Was, it will be bean J believe, that the 
Conſtitution has deſcended the ſame to us 3 
for there has no Law been made, ſince 
that time, concerning this matter, but that 
of the Eleventh of Henry the VIE whick 
juſtifies this Practice, and enacts the Oſage 
into a Statute / the Realm; 

But Secondly, If we will be ſo ſeyere 
to our Anceſtors, as to believe, that none 
of them underſtood their Duty as Subjects, 
or if they did, none of them practiſed it, 
and that they acknowledged an Authority 
which the Laws condemned; we ſhall then 
ſarely find this Authority difown 'd, in the 
ſucceeding Reigns of Hereditary Kings, * 
eſpecially , who made their way to the 
Throne with the Deſtruction of their Rivals. 
But inſtead of that we tind the Subjects juſti- 
fied in what they had done by thoſe iris 
who in all the Proceedings of their Courts 
of Judicature, and in their Acts of Parlia- 
ment, een d that very Authority 
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2 
to which the Subjects heretofore had ſworn, , 
and paid their Allegiance. Could it then 
be the Duty of Subjects to diſown an Au- 
thority for the ſake of Kings de jure, 9 
Kings de jure themſelves o-wn? Nay when 
thefe Kings after the de faclo Government 
was determin'd, and their own: Government 
eſtabliſh'd, own'd the Authority of their 
Predeceſſors de facto, is it — for 
Subjects to diſown the Authority of ſuch 
Kings, whilſt they live under * Govern- 
ment, and there is no other Government 
but That 2 Or can any of the Subjects do 
Jo, without oppoſing their private Opinions 
in matters of Government, to that which 
they themſelves confeſs to be the ſupreme 
Authority and ꝓudgment of the Kingdom? 
And can the Peace of Communities be 
maintain'd, . or any Government ſubſiſt on 
theſe Terms. 
e And that Kings de jure oe know, 
ledged the Authority 1 Kings de facto in 
as ample a manner as they have done 
that of their Progenitors of the moſt un- 
doubted Right; I appeal to the common 
Law, and . Statute Law of this Realm to 
the Year Books for the one, and the Sta- 
tute Book for the other, which will reduce- 
Ws, + Hoi to Matter of Fact. 


1 * — 
_ PORES FS of Hs 3 EO. 3 * e " 
— 8 1 Sy aL ONS] 88 : * + uy „ n aw" TIRE 2 4 


al begin 


Oy. 1 — 
4. 5 Re l EL ITE 8 — 
4 ks 2 
of © 


I. Upon the Death or Demiſe .. of: 
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I begin with the Year Books of the Reigns | 


of ſuch Kings de jure, who cut out their 
way to the Throne with their Swords, 


and the Deſtruction of their Rival Kings 
de facto, and therefore the moſt unlikely 
of any to acknowledge them, and yet we: 
ind cheix Apthaoriy a2 neh [acknowledged = 
by theſe Kings de jure in all their Courts. 

of Judicature, as that of any of their An- 

ceſtors of the cleareſt Title. 


King of e 10 whoſe. Authority 
and in whole, Name the Laus are admi- 
niſtred) all Actions, Suits, Cc. which were 
depending in any of the King's Courts, 
were 1 — and the Parties put off, 
ſo that the Plantiffs were compell'd to be- 
gin their Actions again, or to ſue a Re- 
ſummong to revive their Actions until the 
1 of Edward the VI. C. 7. provided a Re- 
medy. Thus it was after the Death of 
Edward the IV. in the Courts of Edward 
then, . 
I In Mic haelmas Term in the iſt Lear 
of Edward V. Fol. 1. And upon this they 


were at fue 7 and 5 after the Iſſue the 


1 - ® . — - a. 4 


6 r 


* 


n.. 


+ De Termini Mich, an. 1. Regis Eduardi V. Fol. 1. Er ſur cer 
fuer a iſſue, & apri. Viſſue le de f. fuit lefſe à maynpriſe par re- 
eogniſaunce, & puis li iJue Juit diſcontim# par le demiſe li R 


De- 


- 
\ 


WP, quarts ; 


K ) 

imm gave Bail by Retognizance, and 
afterwards the Tfſiie was di continued by the 
Demile of King Edward the I, 

* Thus in the Courts of Edward ths 
ry after the Diſpoſſeſſion of Henry VI. vix. 
the iſt Year of Edward IV. Fol, 2. 
N were at Iſſue in Hilary Term in ths 
2 Tear of M. Henry VI. and the Plea was 
diſtontinued by the Change of the King. And 
in Trinity Term the ſaid A. B. came into 
the Court, and was committed to the Fleet, 
and now be comes and leads ut ſupra. And 
to this it was ſaid, that he could not have 
the Jaid nom, becauſe by the Demiſe of the 
King, the Plex was diſcontinued and the Bail 
aife bargea, &c. 

'+ Tn" Trinity Term in che 24. Year of 
Edward TV. „ | ama 

Billing affirn'd, that one bremgtt. 4 cui in 
Vita, inthe time of the other King, and the 
Tenant Pleaded an 5 fi mce the 1 conti 


4. 7 > — „ 


r 
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I fuereut a iſſue & ces fuit le terme de St. Hillarii 7 an 39. 
Rey Henry VI. & le ple Fuit diſcontinue per eſchaunge le Roy, Ei al 
trrme de Trinite veigne le dit A. B. en Court & fuit comiſe life: 3 
& ore il vient & pled ut ſup. Et à ceo fait dit que il ne poit aver le 
dit ore pont ces que par le demiſe le Roy ie plee fuit di ſcominu, & 
ceux mmainparugyrs diſcharge G WMW. * 

+ De Ter mino Trinitatis anno 24. ae quarts Pol. 10 Bil- 
ing ura comt. un a volt m cui in vita en temps Paxtre Roy, &. 
E T. abolt pled un ent. _ aarr. contin. & dd. julg. de 7e. C. 
. cro fuer. iſſue, & tout puit fuit difcowinue per” — 2 tt 


>; 
nuance 


; > 


1 


8 


bel, 4 Wn Judgient of tho ri, 
whereupon the Parties wers at Iſſue. But all 


after was diſcontinuod upon the Darn "of the 
King by e is, King Henry VI.) 


hus after He Diſpoſſeſſi ion or Edward 
the IV. b ' Henry the VE © 5 


In Michaelmas Term in 80 orb Tear, 


Som: the beginning of the Reign of 2 
gel 


and the fir Pi the Rerdeprien' of his 
Power Fol 1968 % 


In the Ce ＋ Günden ple; * wth 


moved among ſt the Judges, where the Par- 


ties were at Thal in the tine” of © the 
other, King -Bward-the th; and ar Niſi 
prius (it at to he put off *with« 
ont 4 Day y the Deniſe of the Ning. 
Littleton” Aab bar ir as "adjudged, that 
where the 2 were at "Iſſue, $c. it - was 
diſcontinued” UE She Demiſe off the King, ut 


. 5 e 7. 91 TH nun 


1 Thus Mir the Death « f Riche the 


AID 1 8 — . 
FEY 2 


4 


2 * 414350 


= 7 
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Nay T MI bach, 2 Wn rr vi Henrici Suri 
wy Recaptionis 'Rigie poteſiatis/primo Fol. 11. En le comets 
banke fuit move pou les Fuſticet que ou ent rans les parties furrum 


4 i ſſue en temps Þ autre Roi Edwarde Ie quarte & al niſi prius trouve 


Fuit miſe Jans jour pur demiſe le Roy. Littleton dit que il ad eſtre 
44 W 45 , h "1 a __ le jour Ju miſe ſans Wr 
er , a4 15 | 


J En quare injgedit par bs tha i & ils fatr & iſſue en 


# + 


2 le Rey Richarde le tiere & diſcm i nus (per atmiſte i le 


u 


Co 3 — — 


(12) 
Hl, in the 'x{t Year of Heny VII. Fol 8. 

. En quare\Impedit-by the Dean, &ce. againſt 
&c.rhey; were at Iſſue in the tima f KRichard 
tbe III. &c. and it was diſcontinued by. the, ; 
Demiſe. of che King. (viz. Richard a) *- - 

From all theſe! Caſes: I obſerve, that as 
Edward the. Vth's Judges by allowing the 
Actions depending in Ede, the IVth's Reign 
were diſcontinued by his Death, did thereby 
acknowledge his Authority by which, and 
in whoſe Name the Laws. were adminiſtred 
in his Reign. So when Edward the IVth's, 
and Heney the VIIth's Judges, allowed all 
the Actions and Suits dependix in the Reigns 
of: Henry the, VIth, and Richard the. Il, 
were diſcontinued. by their Death on, Des 
miſe ,\ they likewiſe: acknowleds 70 thereby 

| os e of thoſe Two Kings b which 
and in wh lame the Laws had been ad- 
miniſtred 1 in 1 1. ref] pective Reigns. 

But as the Law makes no een 
betwixt the Authority of a King de Jure, 
or a King de _Fafo in the Adminiſtration 

E | . -akthe - =o ſo we may hence make this 
E | farther Obſervation. That the Law makes 
| no difference betwixt, the Death. or Diſpoſ- 
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Jefſron of a King, When another i 18 in Poſe 43 
1 ſelſion, but looks on the latter, as well as . 3} 
* the former „ to be a-Demiſe of. the Ling 2 
| and that without dl Aſtin 6 winter 


4 11 


- 16 D). 
it be the Diſpoſſeſſion of a King de Fact 
or a King de fure, of Henry the Vith, ot 
e the in off esd ino 300 

And as the Law puts no difference hos 
twixt the Death or Diſpoſſeſſion of a' King; 
but makes both to be a Demiſe; ſo from 
theſe Caſes we may in the Third Place ob- 
ſerve, that by the Demiſe of a King, whe⸗ 
ther rde Fatio or de Jure, his Authority is 
by Law determined and at an End, and 
the Laws thencz- forward Adminiſter d by 
the Authority of the King ut Poſſeſſion, 


and by his Author on. lib ict ns 
ly, From the Tear Books we may Ob- 


E that all the Grants, Licenſes, Lets: 
ters Patents Gifts, and in ſhort, all ther 
| Regal Acts of the Three Henrys of the 
Houſe of Lancaſter, and of Richad the III. 
are pleaded and allowed in all the Judi. 
b Proceedings of Edward the IVth's, and 
Hemy the VIIth's Courts of ann to 
be as Valid as if they had been the Grants 
Ge. of any of their Progenitors of the 
8 unconteſted Titles. Bagor's, Caſe is 
6 which has been uſually urged and 
ied in -this: Controverſy; and ſome may 
be apt to think, this is the only Inſtance 
that is to be given, but in Truth the Years; 
e * urniſh us with abundance of e 
F ls ike 


14 Tp : 
_ Caſes.” Bagot : (Cale "alone was cited, 
{ſuppoſe by ae Lord Chief Juſtice Coke; 
not only becauſe he thought that Cafe 
was of = Ta Decifeve, but becauſe it was 
the only Caſe in the Year Bobks; : where 
the Authorls of a King dei Fadto had ever 
| D diſputed; and yet 8 given for 
and becauſe ſeveral Poinai of Lam re- 
leg to that Authority were there min- 
rain d. 14 nn inn Þ53- rethntd v BE yd 
The only: Caſe 1 ſay. where this Autho- 
rity had ever beet” diſnuted, and yet even 
then not diſputed . at. Coven: [for the 
Council againſt 'Bagor Tem well enough 
aware, that the Authority of a King de Fats = 
was good at Common Law, and therefore 
what they:.enteavour'd, Was only to Op- 
pole Henty the VIth's Authority, and to 
ſet aſide his Patent of Naturalization gran 
ted ta Bagot by Implication from the 
Statute: made I EAward IV. Chap. 1. whi 
declared What Grants Gr. of the Three 
Henry's of the Houſe of Lancuſter ſhould 
be Valid, and having made no Proviſion 
therein to Confirm Patente of Natura 
lization, they would therefore have Bagots 


Patent to be N ne 05 this gia? 
tate. | | 76 


(15) 
. * + Bagot's Council pleaded., that nat. 
withſtanding this AZ ; Henry the Vith 
| Letters Patents; of Legitimation are good, 
becauſe King Henry was Hing in Poſſeſſion, 
that it tas. neceſſary that the Realm ſhould 
baue a. King under whom the Laws. ſhauld, 
he kept and maintained. "Therefore altho* 
Suche Act. done by... him, concerning the 


pacem Henrici JI. aer de facto & non de 


any Giftr, or Grants, made by King Henry 


22 4 # 4 -L 
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-+ Pluis d affiſe. Bagat, ore fuit le matter retiere & touche, q 
non obſtant cer AF les Patentes de Legitimation ſint bones car le 
Ry Henry fuiſt Roy en poſſeſſion & il covient q le Roialme git 
ws Roy ſourh q les let ſerrons renus & maintein & c. Anno IX. 
Ed. 1. t N n 
3 1 which 


ay 
* 
2 
* 
o 
A. 
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| Crown ſhall be made « good. + That's . 


Pardon granted 


(16) 
which. were not 10 the diminution 6 of the 


that 
is nom King, bat in 115 ng Hen FVith's 
time granted 4 Charter of Pardon it would 


be Void nom, for every one that ſpall” Grant æ 


Charter” of” Pardon "muſt be Nin e Fact. 


A Learned Perſon, Who in a Boo publiſhed 
ſome Years ſince, oppoſed the Authority of 


| Bagots's” Caſe,” was, miſtaken” in tranſlating 


theſe Words which he renders thus, That 
8 the IV. in Ving Henry” the Vith's 
eign had gr anke Wal Charter 135 Pardon it 
would be, fps or Every one that Grants a 
2 "Ford big ht to be King de fa- 
& trom this Miſtake explains theſe 
Words to ſig 7 no more than that a2 
4 King de jure out of 
Poſſeſſion cannot PA ts Effect, and be 


pleaded and receiv in Court. whilſt he is. 


out f Poſſeſſion. . "Whereas they plainly 
mean, that had Edward IV. granted à Par- 
don when he was out of Poſſeſſion, it would 
be Void even nom when he is King, and 


in Poffeſſion, and therefore is void in Lare, 


not void for want of Power to enforce it. 


71 2 * dit 9. PF a, 4 * bre Roy en NT: 1 K . Fl fas 
chert. de pardon ces ſerra void a ore car cheſcun . ferra chartr. — 
N covient eſtre Roy en fait, & c. 
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1 7 J 
It was indeed Bagots Council that urged - 
theſe Points of Law. But can any Man 
believe, that in the Courts of Edward IV 
who had waded through ſo much Blood 
to the Throne, and Was ſo jealous of an 
thing that favour'd the-Ldnceſtrien Kings ; 
they durlt have made this Plea, if they 


had not known it to be Lam > Or. that 
1 the Council on the other Side would nat 
- have contradicted or anſwer'd it if they 


could, as it concern'd-theit Clients Cauſe? 
or the Judges have over- ruled it as they 
ought in behalf of the Right of their Prinee 
by whoſe Commiſſion they ſat, if ĩt had not 
been Law. But as * ppoſite Couneil 
did not deny auy of — Points of Law 
maintaimd in this Plea: 80 the Judges 
were ſo far from over-ruling it, that one 
of them, Judge Billing 1 his Opinion 
_ agreeably. to it in N Words, that 1g 
every Aing by reaſon 9 his Office (in whis/s 
Office; be rook Henry VI. co be -inveſled,) it 
belongs ta. do Aci of er and Gee 
Juſtice in”. executing the Lame, Grace in 
granting Pardon to Felont, and ſuch à Le- 
Aitimation as this. And after confulting with 
the Judges of the Common: pleas, the Court 
accordingly gave Judgment for Bagor, that 
Fats” is, for the Validity of the King de Hatte e 
. abe and W of his 1 
Url 


. 
2 wa 


pores» 7 Gs * 
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x 18 ) 
Juriſdiction, though not confirmed: by the 
King ade Fure in a 8 nn 
for: that purpoſ e. 
I need make no andre on che Points of 


| Law, maintain d in this e Yrs ſo plain; 


and the force of them fo fully, rhough brief 

contain'd in my Lord Chief Juſtice Coke's 
Notes upon the Words Seigmior le Roy in the 
Statùte of Treaſon, which I ſhall have occa- 
fion to Cite afterwards, and therefore ſnall on- 
ly add the Abridgement of this Caſe, as it is 


given by Brooke who was Lord Chief Juſtice 


of the Common-pleas under Queen Mary. 


Nota, Dicitur & non negatur quod de 


e fucla tempore Hen. VI. que fuit 
Uſurper del Crown, le party ſera arraigne pour 
ceo tempore E. 4 vel hujuſinodi, pour com- 
paſſant le mort de Roy Hen. VI. quod nota, 
& fic vide quod treſpaſſe tempore unius Re- 


gis poet eftre puny tempore alterius Ng com- 


ment que lun fuit Jſurper. 5 1 

The Year Books, as I ſaid eſp peciall thoſe 
aff Edward the IV. and — the VII. a- 
bound with Caſes wherein the Authori of 
Kings de facto (of Henry the VI. and Richard 
the III. in particular) is fully acknowledged: 7 
You may find their Grants: indeed ſometimes 
Diſputed ; but then it is in ſuch a manner, 
as their Authority i Is at the ſame time fully 


HER Tit, Treaſon N 10. nn, Pan 
LIT acknow- 
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3 (195 
acknowledged. They who would ſet aſide 
any of their Grants, or oppoſe ſome Right 
that was claimed by Vertue of them, 
as of Richard the IIId's for Example) did not 
fetend, no not in Henry the VIIth's Courts, 
where they might ſafely have done it, if it 


had been law, they did not pretend, I ſay, 


that Richard had not the Regal Authority, 
and conſequently his Grants were void, but 
they either made exceptions to ſome legal 
Defects in the form of the Grant, or pleaded 
that ſuch a thing did not paſs in the Grant, 
or that King Richard the III. was deceived 
in granting a Reverſion, when there was no 


other Exceptions, but ſuch as they might have 


made to the Grants of Henry VII. in his 


own Courts: But if you would be thorough- 
iy convinced of the legal Authority of a King 
4. facto, and the Validity of his Ads, I re- 
commend to your peruſal ſome of thoſe Ca- 
fes in the Year Books, which will give you 
a clearer Idæa of it, than you can receive 
by af ſhort Accounts or Citations from them. 
N *. As all theſe Judicial Proceedings in 
the Year 


takes 


(200 

tl ; erway,; af manner M defects and 

in Blocd, Tat A8 ive is the 

Authority, the Ring m. gd ion, ſo. 
Authority of this, Maxim ir: felf is very con- 

ſpigugus in the tame. Books, Where Wer 
that 98 tlie Judges of the Mirren 7 — 
were ſolemnly conſulted hy the King in Par: 
Vamenr about. the 17 4 of Henry the 

SY. War fe iyer'd itfpr Law, THE 
the King is a P 172 72 e Hſe paige 


— 72 7 
p01 "wm the e e 2 75 = 
blrged 4 Precedent. 4 LITE bol, | 
. 4 . Par e in 25 157 pe 1 
inſt Land ing be I £0 
facig that hea _ the ee. Digniqy p 
ae Kg was Wag, 222 42 5 4 E B. no ne zed: a 
go to Rever er. D 


M An. I. Henr 175 ee 

is to, be 7 VI ed, th at. een to. uy 
Been of ally bee whoſc 5 Judgment, 
eſpecially when Malek We an 2 

dies were .. * bug 8 Bey 
of the Realm, his bann is not to f Re. 
Ttrained to thofe Kings, who, 5 to the 
Crown by Proximity of Bloog,. as ſome have 
nagined, but is to be Extended to all Kings 
| un Poſſeſſion, were to cock who come 
40 the- Crown as VII. and Heut 


the VI. did in * eden; fince w to 


the 


1222 a 
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the former, the: Judges apply t this 'Maxing, 
und make the latter à Precedent of it. 

The laſt Obſervation Faimkt fies fm the 
Year 1 the Common Law of 
this Realm; Kings de fafto\ars Eegitlators; 
or are veſted wiel the. Legiſlative Author 
For in the Year Books of Edward the 
Iv the Statutes of the Lancaſtrian Kings ; 
and in t thofe of Hemy the VII. the Acts vf 
Parliament made by Richerd III. are plea- 
ded as Statutes of the Realm of Equal Force 
and Validiey;-with thoſe made by Edward 
the IV. and Henry tlie VII. 2 — iy 
ln the. 2d: Year; of Edward:the IV. In 
the Common Pleads. on another Day the writ. of 
forcible Entry ed ußon the Statutæ af che 
th Tear of Henry the VI. was now rebear- 
fed. And the Writ was aſter this minn- 
rehearſing-the Stature, veibereut in * 3 
rate of our Lord Henry late: King in the Bt 
Tear of his Re Reign, Ordaint 8 A 20h 

in uf: Tear of Henry the VII. And 
abe King's? F le fps 4 2 


of +6 anon e n 


+ TT. LE LEAKS * 4 1 
- 


© } id: $4! * 821 83 72 * 15 3 11 11 16 17% wy 
+ Ano III Edward the I. f. 24 Ea 4 commen bank a auler 
our le bre de forcible Entre ſue — [ eſtatute de anno 8 Henry 
VI. fuit reheree are Et ie bred, ms fuit en mauer tiel rehercaaus 
leſtatut quare cum in ſtatuto gong 0 2 Reg. Ke. VII. 
Ordinant. Nea. „ N 1 FI | 
Us b. Irm, Trin. an. 10. He F A Et 8 e 


Rey dit que Eſcape Volunt arye finable fuit Enquirable devant Ju- 
. Hape 
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Fee nable, was Enquirable by the Ju: 


ices of Peace, by a new Statute i in the rimg 
of King Richard the III. 

In the 11th Tear of Henry the PL '% + Note 
that it was held in the King s Bench, that if 


4 Man has feoffed, &c. It is 26 95 the Sts 


tute of Richard the III. 
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CHAP. 11. 


The Sovereign Authority partic "EY the 1 
giſlative Authority of Kings for the time 
Being, and their Two Houſes of Parlia- 


ment, acknowledged 1 the Statute Ju 


8 of this Realm. 


aving ſhewnthat 12 gilden of Kings 
de facto is own'd to be good at Com- 
mon 12 own'd in the Courts of ſuccee- 
ding Kings de Jure, whoſe Rivals they were, 
I need not proceed to any more of their 
Acts, for when This, which is the higheſt 
Act of Government is valid, none of the 
reſt of their At. Ads | can 2 be 
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+ De Term. Mich. an. XI. Henry VI. fel. 2. Nota as 
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diſputed. And therefore ſhall go on to the 
next thing I propoſed to take a view of the 
Authority of e de facto by Statute Law, 
And here I ſhalt: begin where: 1 ended un- 
der the foregoing Head, the Legiſlative Pow- 
er of theſe Kings, and if I ſhall make it ap- 
pear, that K ings de. facła, as well by Statute 


Law, as Common Law, have the Legiſlative 


Power of this Realm; This Argument will 
be of it ſelf Deciſive, for nothing beneath 
the Sovereign Power can give Laws to a Com- 
munity... The Legiſlative Power being in all 
forms of Government Eſſential to the fu- 
preme Power (in a Monarchy to the Regal 
Power) and inſeparable from it. And there- 


fore thoſe Words in the dying Patriarchs 


Bleſſing, That the Scepter ſball not depart from 
ge not 4 Lam-gliver from between hit 
Feet till Shiloh come, are, as Biſhop Sander- 


on hath obſerved, a Prophetick Deſcription, 


that his Tribe ſhould be advanced to the 


Regal Dignity, the Scepter being the known 
Enſign, and Legiſlation the Higheſt Prero- 


gative of Regal Power. Now Kings de Jure, 
and their Parhaments, have Recited the Laws 


made by Kings de facto and their Parliaments, 
in ſuch a manner as acknowledges the Vali- 


dity of their Laws, and Them to be Legiſla- 
tors of Equal Authority with Themſelves, 
or any of their Progenitors of Undoubted 


Right. C4 To 


( 24 ) 
To this it has been Objected That 2 King 
de facto, a8 Richard the IId Ade are Le- 
gal, not 27 the. Authority of thoſe that made 


122 but by the Allowance of ſubſequent Ga- 


-vernments, Lamful Kings and Parliaments, 
by recitingthem it Their Statutes, and Suffe- 
ring them to be pleaded in Weſtminſter-Hatl 
kaue given them the Strength of Inmemorial 
Cuſtom ane Common Law, | Kings de Jure 
were willing that ere At N op 
Jae. Meas: I 
As this Hypotheſis is abr ſupported. ol 
any Authority; fo'it ſeems to be a Stranger 
to our Conftitution:z Inconſiſtent with it ſelf, 
.contraty to fact, nin 18. w, confuted by 
[theſe ecitals themſelves. OV 21093: 5! 
It is a Stranger to our Conſtitution in 
which Cuſtoms are ſometimes by: "agar i] 
Parliament turn'd into Statute | 
not Statutes, into Common Law or Catom. 
It ſeems to be Inconſiſtent with it ſelf, 
for if Kings de jure, by Reciting the Statutes 
of Kings de fuclo, and ſuffering them to be 
pleifed gave them their Authority; then it 
3s not true that they received their Autho- 
rity from Immemorial Cuſtom.” And if they 
acquired their Strength by Immemorial Cu- 
ſtom, then they had it not from _ Recital 
GIN Allowance A ow 5 4X 19 emp): 


"Again 


3 
Again, That they did not Receive their 
Authority from the Recital of de juræ Kings 
is evident, in that thoſe Statutes of Kings 
de fadto, which are not cited by them. arr 
of Equal Force with thoſe that are. 
And if they had received their Authotity 
by the Strength of Immemor ial Cuſtom; they 
would not have been in Force till a long track 
of time, and yet it is certain they were ple. 
ded as Laws in force, ſome of them in a 
little time after they were made, and others 
along time within the Memory of Man. 
But in truth, tlie longeſt Tract of tiniè will 
not make that a! Statute of the Realm which 
ab initio was no Statutè of the Realm, nor 
will the allowance of Lawful Kings, or their 
being willing that Richard Adi ſhould paſs 
for Lams make them ſo, if they were not 
Statutes: before, they muſt be enacted in 
a Parliamentary way: before they can be ſuch. 
_ ws d- fact ; for as the Eaws we 
are ſpeaking of have been in foree cer ſince 
they were enacted ſo they have always been 
pleaded in Weſtminſter-ball, not as Imme mo. 
rial Cuſtoms; but as Statuts of the Reala 
and been conſtantly cited in alt our Acłs:of 
Parliament, not as common Law, but as Sta- 
tutes of the Kingdom made by ſuch Kings in 
their Parliaments holden at Weſtminſter, or 
elſewhere, in ſuch a Tear of their Reigns : 
2 2 Whereas 


'& - FR 
| Whereas when they recite, any part of the 
4 — Common Law they recite it in a very diffe- 
rent manner as the 27 of Henry the VIII. Ch. 
| 10. Whereas by the Common Laws of this 


Realm, Lands, Tenements, &c. |. 
But nothing more efte&ually confutes this 
i notion of theſe Laws,receiving their Autho- 
| rity from being Recited, than a View of ſome 
| of theſe Recitals themſelves, without which 
we ſhall but talk without Book. Now the 
Manner 1n which they are Recited evidently 
ſhews, that thoſe Kings and Parliaments did 
not Recite them to make them Laws, or to 
Confirm them, but becauſe they were Laws 
aiready in force, and for no other reaſon. | 
3 of Henry the VII. c. 3. Repeals part of | 
the 1 of Richard the III. c. 3. which had 
given Power to one Juſtice of the Peace to 
admit Priſoners to Bail in theſe words, Where 
in the Parliament holden at Weſtminſter the 
firſt Tear of Richard, late in deed and not of 
right, King of England the Third; It was 
Ordained, and Enacted, among other divers 
As; that, &c. Wherefore the. King, with 
the Advice and Afſent of the Lords Spiritual 
and Temporal, and at the Prayer of the Com- 
mons in this preſent Parliament aſſembled, 
That the aforeſaid Act giving Authority and 
Power in the Premiſſes, to any Fuſtice, of 
Peace by bimſelf be, in that behalf,utterly void 


and 


6 
and of mhae\ hee, 9 Aube of 2 pre- 
Li Parliament. 

We may -ohferve firſt, that tho' Richard 
is ſtyled in deed, and not-of right King of 
33 yet they acknowledge that he Ena- 
fed Laws, and that his Acts of Parliament 
gave Authority and Power in the Premiſſes. 

21y, That notwithſtanding there were 
Guns Abuſes committed under colour of 
this Law, as Henry the VIIth's Statute 
Recites, yet the Abuſes could not be Re- 
dreſſed nor: the Law annulled, but by a like 


Authority of King 1 me VII. ar hö 
Farlament. * 


Thirdly, That ſo much of Richard's. 


tute as was not Repealed continued in 15 . 
Original Farce. 


21. of Henty the VIII. c. 16. Againſt yo 
liens occupying their Trades, without pay- 
ing like Charges with others in theſe. Words, 
where notwithſtanding many good and neceſſa- 
ny. Statutes. and Acls of Parliament have been 
publiſhed, ordained, and made, and eſpecially 

one in the firſt Tear of King Richard the III. 
and the other being made in tbe firſt year 


the Reign of our deareſt Father of ible Me- 


mor, late King of this Realm, and in the 14th 
and 15th year f our own Reign concerning 
E ap care, we 285 rrangers and 

 drtificers 


Lo 
.$; 
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Artificers nothing dreading the ſaid Stature 
ne the Penalties therein contained, &c. 
Doth Heng the VIII. mäke the aſt 
Difference in the manner of citing the Sta. 
tutes made by King Richard; and thoſe 
made by his Father and Himlelf ? If we 
can believe he cited his Father's and his 
oy Laws, in order to confirm them, we 
then believe he cited Richard 5 
For the ſame ' purpoſe,” But if he cited 
His Father's and his on, becauſe they were 
in Forte already, he alledged Richard's bor 

the fame Rea fon. 
28 of Henry the VIII. Ch. 14. Enforecs 
a Statute” of King Richard the III. againſt 
ſome: Abuſes. M bhereas in the Purliamont 
Holden at Weſtminſter, in the N ” Tear, of 
rhe Reign of Ning Richard the III. among 
other things it lx #Nablifh'd and enatted, that 
&c. nevertheleſs great Deceit ir daily uſed in 
Selling | of Wines and Oyle. For Remedy 
eo berebf, it ic enatted by the Authority" of 
this preſent Parliament, that the ſaid Starute, 
end «ll other Statntes. meds for true gauging 
and meaſuring of Wine; &c. Which Statutes: 
before this time be nut repeaÞ d, or expir d,ſhall 
ſtand in their Str. and Virtue, and be 
put in dus Expciition: according to their Tenor 
and Effetts in auer bee d ente. 
We may 8 this A& of King * 
_ THE 


(29) 
the VIII. dedlares, that this Statute of King 
Richard, as well as thoſe other Statutes of 
King Edward the III. Gc. refer d to, was 
not before this time repealed, nor expired, 
which. Words plainly. fignify, that it was in 
Force before vis. time, and therefore did not 
receive its Furcę from this Recital. 
Nor ſecondly, could it receive it's Force 
from Cuſtom, for the Abuſes it ſeems were 
ſo great, that Cuſtom was rather againſt the 


Sante n e I d be onde 
„ Thirdly, The Act cxpreſly ſays, this Sta- 


tute of Ne bard, as well as thoſe others hall 
ſtand in cheir Strength and Virtue, which. is 
as much as to ſay, that, they had an Original 
Strength and Virtue of their own, derived 
from their proper Legillators, and conſequent; 
ly not from this Citation. A e arent 
.. Ch. 16, The Xing 
our moſt. Savereign. Lord calling to. his bleſſed 


—- 


Remembrance the infinite Number of Strangers 
and Aliens. i Rememlring alſo.the mani feld 
Acte, and gaod Efatutes have. been heretofore. 
made, as well, by his own, moſt noble \Progent- 
tore, as by bis own moſt . Royal- Majeſty, for 
Reformation of the ſame in ſundry aud doo efs 
Parliaments, that is, viz., frſt, in the þ 

Tear of the Reign of King Richard the III. 
where it was enatted met © and whereas 
eib in be 346h and ig 1667" of ATR 


0 - 


£ 


ward the IV. cites the ſtatutes: of Henty the 


(309 
if our Sober Lord the King that now i i, 
it was enacted that, &c. © 

14 of Car. the H. Ch. Ft about the Im- 
ortation of forreign Manufactures, contrary 
Chih the Act ro ſeveral Statuten made in 
be firſt Tear of King Richard the III. in the 
7277 Tear of Ming Edward the IV. in the 19. 
Tear of King Henry the VII. and in the 5th 
Tear of Ou ch Elizabeth. Here we ſee 29 

Richard's Laws put in the ſame Rank, an 
acknowledge by Two Kings de jure, King 
1125 che VIII. and King Charles the II. to 
es of the ſame Authority with their own; and 
wilt any 12 ſa Arne King Rithard's Laws 
are cited, becauſe they want Authority, and 
ery becauſe th 1 Authority 2 That 
bis Laus are ies ged in order to be made 


Laws, and theirs. be aue they are Laws al- 


ready. 2 Which is to make the fame Words, 

ronouriced; at the fame time, 88 in the ſame 
Reed, to intend the moſt different things 
in the World, when there is no reaſon to be 


given, why any of thoſe Laws were cited at 
all, but becauſe they were Law's in Fe orce an- 


tecedent to that Citation. 
The Objector confin'd.us to Richard the 
It's Laws, becauſe” of all our Kings, he'll 
ve up none but hib for a King de facto. 
We we may obſerve, that altho EA. 


IV. 


c 31 ) 
IV. V. and VI. under the Titles of Kings in- 
deed, and not of right, yet at the ſame time 
he owns them to be Legiſlators, and their 
Laws to beof e Force and Authority with 
the Laws of any of his Andeſtors, or with 
his owtt, 
Thus 14 of Hier che W. Ch. A 5 
eites at large a Statute made the th of Hen- 
7y the V. for the Protection of all Perſoiis, 
that ſhould gowith the ſaid King into France, 
or were there in his Service, from being nons 
ſuited at the Aﬀſizes, Gt. whilſt they were 
abſent, which Act was to continue till the 
0] firſt Parliament after tlie King's Return into 
5 England. After this Recital King Edivard 
3 the IV. and his Parliament enact, that % 
1 ſame Order and Protection ſpall be obſerv 
; and be as available for all 4— 475 ee 
| ms ſhould 7295 iſs into France | with him, a it 
. for ſuch Perſons which did paſs over the 
Sea; 2 the ſaid late King Henry the # 
and that all fuch Perſons as ſhallnow paſs over 
the Sea with out Sovereign Lord the King, 
ſhall have and enjoy in every point, all man 
of Advantages, as the ſaid Perſons to paſſi 
over the Seas, with the ſaid late King Ys 
ſhould have bad, and might Dave: Had, 2 the 
Jig Statute, a | 
This A& of Henry the v. eb at the 
next Parliament that was holden after his 


* 


ca)” 

Return; and therefore could pot derive its 
validity from immemorial Con. And as 
it expired long before this Recital of it by 
Edmard the IV. it: could not receive from the 


Recital that Fare which ers the 
. declares, the 


Recital, and yet Edward I 


e | . edi 1 13 
Had Kings de jure, 


in ruth and elfeli the ſamem 


this. will not affect the Argument, 
becauſe he | 


King indeed, and not of right, at the ſame 
1 asblad aas, rods 2 814i TR 
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035 | 
time, chat he ſo fully aſſerts His Legiſlative 
Power, as to make his Own but Equal to it. 

Inſtances might be given of Statutes made 
by Kings de Jure, in matters of the greateſt 
Importance to Government, and whete'the 

Prerogative has been concerned, that have 
been afterwards Repealed by Kings 4 facko, 
and have ſtood Repealed ever ens and no 
Authority leſr, than thay which made, can Re- 
peal a Law. Thus the whole Parliament 
holden 21. of Richard the II. is Repealed 
of Henry the IV. Ch. 3. Thus the Statute 
of Richard the II. which had multiplied the 
kinds of Treaſon ſtands Repea — by the 
1 of Hen the IV. Ch. 10. which has redu- 
ced Treaſons to the Old: Standard of the 
. of Edward the III. Deu 


... — OE 


od Inſtances might be given of Laws madeth 

- 8 Kings de facto in favour of the Subject, whi 1 
have afterwards been intrenched on by” the 
S Prerogative of a King de jure, which In- 
d trenobment hath been declared by a King and 
E Parliament de jure, to be againſt thoſe Eatbir 
y and Statutes of the Realm. So far is the 
8 Will of a King de jure, or Ci, ſtom from giv- 


ing ſuch Laus their Abe th chat — 
Awardt and Proceedings 8 ing de 


with ſome Cuſtom on his ſide, were not Able 
| ro Parr thoſe n but have been de, 
f E n 2 A n } clared 
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clared Hegal; when they haue been bontrary 
tanhed win nn Ont gm 02 eS r 
Hey gaſy is it to gen Hiſtorical Aceount 
of the Legiſlatiwve Authority of. our Kings 
that: have reign d without an He reditary Tr. 
He? Was not V illiam abel. ant Henry the I. 
Ge. famous Legiſlators, - and; yet: not He- 
reditary Kings. No, nor ea the III. Him- 
ſelf, when he granted the great Charter in 
the th Lear of his Reign. And theęrefqre when 
the Ohſector would give the Statutes of Kings 
de facto, the Force of. inimemdrial: Cuſtams, 
-whieh! we fee is not true in Fact. May it 
Not be much more truly aftixmed, that the 
Legiſlative Authority, of Kings de faclo, has 
the Preſeriptian of many Ages has been ever 
acknowledged” in this Ræalm, thro all the 
Succeſſions of our. Kings and Queens, and 
throb all the Revolutions of Government, nat 
only fince the Norman, hut in the Saas 
times alſo, as appears from other Inſtances, as 
well as the Authority of #davard tbe Confeſ- 
feris\Laws, which were held almoſt ſacred; 
tho' he was no more than a de facto King, ſo 
that the Authority of ſuch. Kings is oun'd by 
our Con ſtitution, and woven into it long be- 
fore the Statute of the 11 of Hæhey the VII. 
As to the Allowance which he conceives 
2045 given to Richard's Laws, becauſe there 
was 0 Claim ſet up againſt him, It may be 
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anſwered; if he means an Alomancr that gave 
Authority to Richards Laws, it is pure Ima- 
gination, as appears from what hath been al- 
ready; ſaid. Secondly, A Non-claim makes 
no great difference in his caſe, as muſt he 
own'd by the Objector himſelf, who bath 
given him up for a de factu Man in the 100rft 


Senſe, and worle than that, à Claim ſet u 


dgainſt him would not have made him. An 
yet Tong 600%: 0-4 Non-claim ſeems to be a 
liſtake, for on the one fide Henry the VIE 


hen Earl of Richmond put up a Claim againſt 


Him, as appears from 1 Henry the VII. ch. 6. 
m-RaſtaPs Collections, and when he prevail- 
ed againft Richard in the Purſuit of his Claim, 
he yet acknowleged the Authority of bis 
vanquiſh'd Rival's Laws, and on the other 
fide Edward the IVth's Daughters fled to San- 
ctuary, to ſecure their Titles and their Lives, | 
I come nom to the Actainders, upon which 

wonder this Gentleman lays ſo great a Streſs, 
fince he cannot believe thoſe Attainders, either 
made or proved, the Perſons attainted not to 
have been Kings and Legiſlators, whilſtthey 


= <xerciled the Regal Power, when the Inſtances 


he himſelf gives of the mutual Attainders of 
Henry the VI. and Edward IV. prove the con- 
trary. For notwithſtanding the firſt Attain- 


Ax of Heng VI. I know, he acknowledges him 
w bea King and a Faw-giver, and Edward 


D 7 the ge 7 : 


(6 
*he IV. to have been the ſame in His Turn, 
notwithſtanding the Attaimder that afterwwards 
Paſſed againſt him by Henry the VI. And 
the ſecond Actaiuder of Hebry the! V. hy 
Edward IV. proves no more tha the firſt, and 
feaves'the Cauſe entire to He xainmed b che 
Merits of it. Nat to niention, chat Ed 
the IVth's Attainders of Henry the VI. 3 
reverſed and annulled, and Bury the Virh's 
Title reſtored by Ack of Furl in th 
firſt Parliament of King Henry the VI 
However, he that owns\Henry! the VI. and 
Edward the IV. to: Have beem Kings and Le- 
giflators, maugre thoſe fubſequent Attainders, 
Has ho reaſon ito draw ſuch 2 con ſequence, As 
he doth from the Language and Exprefſions 
of thoſe Attainders, which in ſome; as well 
as ſome of the 'Artainders/ theinſelves, ſeem 
to be Stretches beyond Law, in the! Heatof 
the Victor's Rage againſt his Rival, and are 
no more to be drawn into -Coriſequence: ot 
Argument, than ſome of the Executions oi 
the Scaffold without Proceſs qr Form of Law; 
in the nn Conteſt merüf thoſe Two 
Houſes. if: naw er botox 
And altbs' Henry the VI. 28 the Obj ector 
ls, in _ drainder 1 Richard the e 
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led bim andy Dube of Gloceſtèr. It is certain 
in his Aedater Acts, and. after: this Attainderg 
he always gives him ther Regal Title, ſty- 
ling him Richard late indeed, and mot of rights 
King of England, and all ſucceeding Kings 
in their Ads conſtantiy give him the Title 
of King of England, without that or any A= 
batement : Nay, in Hemyithe VIIths Courts 


of Judicature, as appears from the Caſes C 


ye. cited above, and from a great man 


ee Lcould-produce, Hes i King Bi- 
94 


Tis certain farther, that the Atrainders of 


| 85 Perſans did, not diſanul their Laws 


luc J two Things he ſeems to confound), 


Henry the VIth's Laws, notwithſtanding his 
firſt and ſecond Attainder, and ſo likewiſe 
would the Authority of thoſe Laws, which 
Hen the VI. made on his Readeption of the 
Regal Dignity, have been owned, if they had 
not been Repealed by Edward the IV. for, 
theſe, Statutes made in the 49 of Henry the 
VL did not fink of themſelves, as ſome have 
imagined, and. urged. for an Argument: but 
were Repealed and! Reverſed. zs my Lord, 
Chief Juſtice Coke ſays; for Edward the 
IVeh's Ac doth not declars them void, but 
6rdain and-eſtabliſh; rhem to be void. 
WER) 7A ene ee ene nee ee eee eee 
enen da Su A 750 n . This! 
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< 38 ) 
This is a ſufficient Anſwer to the Arg 
ment againſt en his Potty Legiſlative Pow- 
er, drawn from his Poſthumous Attainder, 
and the Language of it, and which ro 
aber ou d have been no Confuta 


— of his Legia Authority, dnn the 
Acknowledgment of Legiſlators, whom the 
Objector owns for fuch. To which may be 
added two famous Inſtances more, wherein 
the Validity of Kihg Richard: Laws "was 
own'd in a moſt ſolemn Manner ing 
Henty the VII. and that very Parliament that 
Ataicined him, as well as by all the Judges of 
the Kingdom. Of which we have this ac- 
count in the Teilt Books, e pills 164 
The firſt is the Method' that was Chi 
che Advice of all the Judges, for the Rever- 
ſing Richard's Act of Parliament that had 
ade! Edward the IVth's Children. 
I In Hilary Term in the firſt Year of En. 
9 the VII. 4 the Judges in tbe Exc hegner 
Chamber on the firſt day of the Term, by the 
King s Command, Conſult about the Neuer- 
fal of the Bill and Aci that baftardizga the 


Children 2 King Edward wn IV. and Les. 


aca! 13 


3 


4 * — * 15311 * , * — 
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. De Terming „en in 5. Heneiei Elf; Se 
Heſabeker chamber 1. lie Termini pr le Command le Roy Commni ne- 


5 E reverſell del bill Gat PTY les enfants le Roy beth 
ett 


be taken out o 


(599) 

betk 5e r And Save Ar fon iht tb 
Bill and is vn fo fulfs qd. From | 
that they ene hob HA be "Matter, nor wn 
Hfect of the Matter recited, hut on! we 5 "that 
Richard late Duke of Gloceſter, an 
— in . and not of righr, King Fling: - 
lamd, caniſed @ falſe and ſeditious Bull th bs 
preſented to him, which — thus Ble. 
ſeth it your Higbneſs to conſider theſe Articles 
enſuing &cc. Without ſetising more, which Bill 
yards in bis Parliumeé i bled: at Weſt 
minſter 19  conſirnized and audorifel; &e. 
The King, at the Special-Requeſt' and Prayer 
of his Lords Spiritual and Jemporal, and be 
Ce of this ppeſent Parliament aſſembled, 

— the' Authority of the ſame, that the 
ſaid: Bill Ad un Revord'bs annulled and ita 
terly deflvoyed; and that it be ordained-by the 
Jams Aut börity, that the ſame Act and Record 
+ the Roll of Parliament, and be 


cancelled and burnt, and be put in perpetual 


Oblivion, and” alſo the ſaid Bill with all the 
2 &.“ Vos chat the Record 17 4 
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att fuit ey faur — que td ne woll! reberje le Vatter 
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en f. niem en Aroit rey d engle terre fit un : falx & 
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not be taken 8 Roll, without\gn.: dd of 
Parliament for the. Indemnity off, thoſe. wha 


bad the Records. in their keeping.:, but aſter- 
wards all was elke by Author of Pare 
ment, .. 548113511 


The 3 is the ft vi * 5 . 3 9 


for Reverſing the. Ads of Weide paſſ * by 
Righard. the III. NN Wich 8 
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3 * a 
Wwe IX Ky 


4 = ee Tem! in 18 I Year. 1 9 
ry the VII. A Queſtion was put to the Judges, 
what Order ſhall be taken in this Parliament 
to Repeal certain Attainders, foraſmuch as 


ſeveral, Members. of Parliament were attain- 


ted. Memorandum, that on the firſt. day of 
the Parliament of King Henry the VII. Kay 
on the 7th. of November, in the firſt Year of 
his Reign, the Judges in the Cliamber, call'd 
e. ene N $1 ee that = 
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en » bor. arde Mr a ae, 6 ws ware, char 11 ui 
r a, 4 Parlement. 4 . a dj wo eps. 1 7 


= D. Tas Michaelis _ 1. 288 vir 
Us queſFion fuit move des Fuſtices que! Order Serra 
en ceo Parlement de proceder de adnuller certein attein- 
ders Entaunt que p pleſcurs ue fucront en le Parlia- 
ment fueront arteintes: Memorandum quod 1. die 
Parliamemi regis H. VII. videlicet 7 die Novembris 
anno regni ſui 1, Fuſticiarii in Camera vocata le 
9 chamber a que toutes ceua Mele 
* | K U heſe 
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pers 1 Atta an 
thofe EEE the Sins — 5 ED 


Fo ſhall 5 e in Pak 


zem, 


Mas 


then; proceed legally, and ag 5 legal. 86 5 
For thoſe rhat. ae attainted, cantiot, 


got, 


gal Judges. At then a. lon, Was 
what ſhall — ſald for the Nu "himſelf, fi 


he is e 
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ws eaten 


fuernt atteinies & futront nomes chevaliers des com- 
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ate; de atteinder rt primes, revolt & adnulle 

que. eu ae, 4 ne ſerrount” en 1 Parked 

4 reverſell de I. Lack, G. tantoſt come. les attes de at- 
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ether, they all agreed, that the” King 187 
ron able and dilcharg d of any —— 
20 fatto, that he takes the Regal 7k 
on him, and is King. Tn by! Tad 4h 
King Henry the VI. upon rx Readeption; 
held his Parliament, and yet he was attainted 
and the' K fie not reverſed. ' And che 
other Judges ſald, that he was not attahted, 
but di IA from his Crown, Kingdom, 

ig, Lands and Tenements: and faid, thates 
Faclo, that he affumed the Regal Di gnity and | 
was King, all this was void. And ſo-in this 
Caſe the King can Enable himſelf. and has ns 
need of any 4 ict to reverſe che Atreinder. Le 
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puts „ Cee ewe entre eu tou, Rebp dh. 95 
k Roy fuit peſon able & diſcharge Aaſcun attei 
go fatto que il pri ſur luy Pr reigns | ee Roy. © Tow. 
git que le Roy E VI. en ſon readept ion ſeignoit {on 
Parlement, & uncore ' it fuit artein 2 ne Fuit reverſe: 
Et les autres juſtices diſcient que il ne fait atteint mes 
+ de fon Coron reigin dignitt teres & tenets; 


Jiſoient que & fatto que i lay le r 

2 15 il Ie Roy. Ae 055 ceo Wed, in wy 
Roy puit-lu meſs me Fable . Hobs ; 
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was acknow ledged, not only by all the Ju He 
the King and'Parlj lia 

ment, who lingly pale an Act to re- 
verſe them, before the Perfons attainted could 


Theſe Akts cr Attalnder +ubj jeted 7 5 
bons itrajnted; roche. Penalties of High Trea⸗ 


ſon, tho* that Treaſon was nothing Sit cots 


poſt the ate Kin 
rvice, of the 


iring, or bearin Arms: 
{prin ine pile, 


7 King; w Ys ant ant 55 brone And 


the es, who had t "Adminiftration | 
bs the Aa under tlie pre 9 8 King Were 
{6 far from acquitting weint of this Treaſon, 
at they declar d they were'not Fr rs 
therefore. wk 145 the Penalties, till 2 
+w Law was made to relieve them. 
- Had King Henry the VII. and his Palla 
meut, had the 5 Notion LA King de 225 : 
Fes Acts, which this Gentleman. has, 
would never have put the Queſtion to 1 — 


| Judges what Merbo eu be taten in Pat i 


Hament to e ic hard's A 456 0 rey 1 
or had the Jud ges e any 


Notion, atid, been perſwaded it NY 1 3 5 | 


they ould 855 anfwer d in this Ge ntle- 
man 1 that Richard 204 not. . 


EG but onl my Duke of . cba Ee 5 
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all their other Foal were, ſo many Nullit 
at to repeal them, an e 
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100 rendred. himſe 12 to ation; 
to the Friends of the H 255 [ well as 
to thoſe of the] louſe of of L chat 


and his Memory,confidering he was now 
in his Grave Without Poſterity, or Fri 
left behind him to revenge his Aarrel, and 
conſidering the very Reverſal of thele Attain- 
ders was, as my Lord Bacon obſerves in his 
Hiſtory of Henry, the VII. 4 tacit Eeſlection 
on the 1 6. 17550 he 1 WE W. Fife with, 
gut it doubt,” we e-enough dj poſed. to have giz 
Veh, and "the King NE. Patlame t. to Have 
received ſuch an "Anſwer, i "Je vnſtitution 
—_ have born it; 5 aye "Oe ave. 

ven'no ot her, If they had hz he 955 85 
tion of the Con e nt 
man hath. | crys 2 I Ane u wi $7 1 
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But How different is the Anſwer which 
they gave? An Anſwer which expreſly and 
fully own'd the Validity of Richard's Laws, 
and his Legiſlative Powers Si. That the 
Accs of Attainder, paſs'd in Richards Partial 
ment, muſt be. repealed by H= the th 
Parlizment + and that not #x .abundants Cu 
7212, but becauſe the Perſons attainted ſby R 

chard wer?'mot legal Peron, nor cbuli it 56 
Parliamientz until there Attaindert avere revert 
fed. And there can be no reaſon giueni for 
this unanimous Reſolurion of all the Fudgur 
of the Kingdom, and of the Proceedings of tlie 
King und Parliament, perfectly agrecalle to it, 
but that they all Knew, the (vnſtitutibm x6 
quired it. 7045 : ns URS 0 BA 
The | Reſolution" of the Judges is as remar- 
kahle upon the other 'Queſftion, that as pur 
concerning the King himſelf, who was like 
wiſe attainted: That the King is a Perſon at 
ble and diſcharged of all Attainders and Diſ- 

abilities 25% facto, that he aſſumed the Regal 

Dignity and was King. Of which I need ſay ab 
more here, having already made a remark upon 
it, except it be that this Maxim of the Law 
has not nl yi'ithe- Authority of the Fudge, 
but alſo of Aer, and Parliament, who 
proceeded agreeably to it, in not Reverſing the 


Attainder of the King, when they Reverſed 


” 


thoſeof the Subjects: And by the way It Turyi- 
204 9 85 ſhes 


0 46 ? 
ſhes us with A new Argument; for the Legi 1 
ſlative Authority! of e King for the - mer 
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_ weſed brake ind wE LE: A&; 165 
baftardized Edward the IV th's. Children, that 
Richard's Acts affected thoſe, who. by Proxi- 
mity of Blood, bad a better Title to the 
Crown than himſelf. His Ads are owned to 
be valid againſt ie Heus of the Houſe of 
Fork; as well as that of Lancaſter; in. thort, 
againſt every Perſon, hut the Perſon who ber 
tame King, after he became ſo, and then 
the were all 1% faclo void. ct: 


But had the Lady Elisabeth predic the 


Regal Dignity, inſtead of Henry the VII. this 
Act of Illegitimation need not have been re- 


werfed no more than Henry the VIIth's At- 


Minder: For as his Attainder was, ſo: her IX. 
2 would. NE? ern ipſo gone ui, 


Rr was never reverſed. by Sir 

Bacon, the Lord Keeper's Advice founded an 
this antient Maxim of the Law, that the 
Grown entirely takes away all manner of De- 


fete, + as 3 it in che 1 
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89 But beſides the Conſequenee that immedi- 
ately follows from this Reſolution of the 
Judges, and the Parliament's Prooceedings 
thereupon, it furniſhes us With a- new A 
wer to the Argument drawn from the Attain- 


ders paſs'd againſt Henry the VI. and Nich. 
ard the III. for if an Antecedem Attainder will 
not affect the Prince attainted in the Exerciſe 
of the Regal Power ſubſequent to it; then cer- 
tainly a ſubſequent Poſthumous Attainder can- 
not affect a Prince's Paſi Exerciſe of the ſame 

| Regal Pow er. Pol 243 449111 7 4 TE 1 N 
walt may not be amiſs here to take Notice 
of another Objection, which is, that theſe 
Princes ſometinies attainted ſome of the Lea» 
ders of the oppoſite Party, for adhering to 
their Rivals. But when they did this, their 
conſtant” way of proceeding againſt ſueh Per- 
ſons, was, by Attainders in Parliament er poſt 
facto, and not by Indictments in theordinary 
Courſe of Proceedings, which ſhews; I think, 
at the ſame time, that to ſerve the King in 
Poſſeſſion was not a Fault, nor could he pu- 
niſhed as ſuch, by the Laws: that were then 
in Force. But to ſerve againſt him was, im 
ſomuch. that i Hen the VILch. 6. a Pardon 
was enacted in Parliament, tu indemnify thoſe 
who fought on his ſide againſt Richard UE 
Thoſe who fought for the King for tbe 
time being, wanted no Act of Parliament ts 


: Shdemnify:! them, ne 
Henry the VII. ind d to quiet their Minds, 


Seal. But thoſe who fought againſt the Kind 


or had they" any. King 


pale a Pardon for them under the great 


in Poſſeſſion, tho' in / Purſuit of Henry the 


VII th's Right, as it is worded in this Act, did 


not think themſelves ſafe, till they had their 
Pardon paſſed in Parliament for it. 
There is indeed no mention of Treiſchs 
in this Act of Pardon, no wore is there in 
that of the 1 of Eda the TI or the: roof 
Henry the IV. which were Acts paſſed ſor 


the Pardon of thoſe who fought for Edward 


the III. agaiuſt Edward the I. and for Hem 


the IV. againſt Richard the Il. and ſeem 


have N Precedents for this Adt of 
the VII. However, we have, ſeen that Me 


Perſons who were attainted of Treaſon, for | 
with Henry the VII. againſt Richard 


che Ill. did in the Opinion of all the Judges 
remain under thoſt Convictions of Treafon, 
and ſubject to /the Penalties: thereof, even af. 
ter Henry the VII. was in Poſſeſſion, till their 
Attainders were reverſed by. Auority of 

Nur iament, d r eit e 209 av er 
A1 But now ron: the cher ile did the 
King in Poſſeſſion, or his Parliament, or *the 
Parties: concerned, ever think an Act of Par- 
don was wanting for thoſe wlio fought for 


Him, againſt Perſon out af Pottcſtion „hat- 


ba ſoever 


( 

ever Title he had, or pretended to have. Can 
there be one Inſtance given of this, in all our 
Laws or Hiſtory? ? | 2 
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The moſt material Objections to the Legiſlative 
Authority of theſe Kings anſwered. 


XN Objection has been made, to the Le- 
4Kgiſlative Authority of Kings for the time 
being, from the 1 of Edward the IV. ch. 1. 
which declares what judicial Proceedings of 
the Three Henries ſhould ſtand good. The 
Objection is, that ſome Acts f Parliament, 
relating to the Town of Shrewſbury, and ta 
the founding ſome religious Houſes, are there 
confirmed, whence they inferr, that the reſt 
were in the ſame» Condition, and wanted. the 


like Confirmation. But ſince the numerous 


Acts of Parliament, that were made by thoſe 
Kings, during the Space of Threeſcore Years, 
have been always held valid, tho never con- 
firmed; they ought to have made an Inference 
directly contrary, that thoſe Ads relating to 
Shremobury, and ſome Religious Houſes, tho 
confirmed,(thro' the Caution probably&at the 
Deſire of thoſe, that were concerned in them,) 
did not however ſtand in need of that Confir- 
85 E mation, 


(300 
mödop, any more than all the other Ads of 
thoſs Three Reigns, which have been valid, 
and except ſuch as have been repeal'd, are 
valid at this Day, tho' never confirmed. 
So likewiſe from Bazor's Caſe it has been 
made appear, that thoſe judicial Proceedings, 
and Regal Acts of the Three Henries, which 
were not confirmed by the aforeſaid Act of 
Edward the IV. were yet in his owh Courts, 
held as good and effefiual, 28s if ny had 
been confirmed by him. 
Others ſay, that the Laws of. Kings de 
fatto are ſuffered to continue, becauſe. they 
are, or may be, for the publick God. 
How then came ſuch Laws as were not bes 
A to continue in Force? And yet we 
ſee that the Laws of Kings de facto, which 
have been found inconvenient, and againſt 
the publick Good, have continued in Force, 
till they were repealed, as well as their moft 
Beneficial Statutes. And as for their Laws, 
that were for the publick Good, if they were 
not Laws by Virtue of the Legiſlative Au- 


thority of thoſe that made them, the ſuffer- 


ing them to continue, will not make them ſo. 
They mult, as I have ſaid, all be enacted, 
or confi nell, in a Parliamentary way, before 


they can be Laws. Theſe Perſons, I believe, 
will not ſay, that the publick Good will 
make Laws, leaſt it ſhould be made to ſerve 


ſome 


1 
ſome other Purpoſes, which they are not 
willing to allow. It is indeed for the pub- 
lick Good, that good Lame ſnould be conti- 
nued, but not upon an illegal and defectiur 
Authority, for that would be a publick Mif- 
chief. Nor is there any Neceſlity for it - 
One A& of Parliament made (for Example) 
by Edward the IV. would have been ſuffl- 
clent to have confirmed, all the beneficial Sta- 
tutes of the Three Henriet, and to have de- 
clared all the reſt void : And there can be no 
reaſon given, why Kings de jure never did 
this, bur becauſe they knew . were valid 
without it. 

- Having! nien the Sautens of 1 of E 
ward the IV. ch. 1. where we firſt meet with 
the famous Diſtinction of Kings in deed, and 
not of right, give me leave to repeat an Obſer. 
vation, I have made already, that before this 
time, tho? others pretend a better Ri ght to 
the Throne, than the Perſons that pole gd 
it, yet they never aſſumed» the Regal Title 
againſt the Regnant King, nor did he Con- 
ſtitution ever know any other King, bur the 

King that poſſeſſed the Throne. 
_ ſince the Kings of the Houſe of Libs 
had been Sixty Years in Poſſeſſion 
hes Kingdom, and the' Heirs of the Houſe 
of York, had almoſt all this time liv'd as Sub- 
"ny under them, without ſetting up any 
. 00 "2 Claim, 


FFP ˙² : 


1 
Chaim; Obe d their Summons to Parliament 
and X Oathsiof. Allegiance to them, par- 
ticularly Richard Duke of Turk (who was 
the firſt of that Houſe, that put in his Claim 
to the Crown, I it muſt be own'd: that the 
Lancaſtrian Kings, at leaſt Heng the Vth, 
aud VIth, were not only in decd, but f 
right Kings of England; and therefore I may 
obſerve. in the ſecond place, that the jirfs 
time, this Diſtinction of Kings in decd, and 
not „Jig bet, was ever uſed, it was nuſappli 
FThirdly, That altho Edward the IV. calls 
theThree.? Henries no more than Aings in deed; 
yet he doth not nom pretend that his Anceſ- 
tors were Kings of Right, hilt the Three 
Henries were Kings in dect. 
Laſtly, it may be obſerved from what — 
bear ſaid, that even ſince the time: this Di- 
ſtinction has obtained the Sovereign Aut ho- 
ry of the Engliſh Government, as well Legi- 
tive as Executive, hath been eyer acknow- 
ledged, both: by our Laws, and Lawyers, to 
be lodged in the King for the time being; and 
that the Allegiance of the, Subje& has beer 
due to him, and to him alone.... 
It is objected farther, that when Richard 
Duke of 2 in his Claim in Parliament 
ue 39 of ee, ig ary mg ws 
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on hearing the Cauſe. betw ixt the King and 
him, declared, that bis Title could not be de- 
11 ior 6116909 A.2:0% ,noatd 
In anſwer to,this Obje&ion, we. muſt take, 
Notice, that altho the Lords knew well 


| enough the Duke of Tvrb's Pedigree, yet they. 


eye this matter was ſo big be end of ſuch Weights, 


r gat it was; not td any of. a7y-of- the Sub) ects ; 
to enter into Communication thereof, wit haut 


the King's. high Commandment, Agreement,and. 


Conſent had thereto.Whereuponthey. go to the 
King, who being not able to help himſelf, 
gave way to their hearing of the Cauſe, betwixt 
Himſelf and the Duke. After this, the Lords 
order the Judges, to offer what they could in 
Maintenance of the King's. Title, who excuſe 
themſelves, ſaying,” It hath not been acc uſtu. 
med to call the Fates; to. Counſel in ſuch. 
Matters, the Matter was too high, and toucht. 
the King's bigh Eſtate and Regaly, which is 
above the Law| and paſſed: their Learning, 
wherefore they durſt not enter into any Com- 
munication thereof, for it pertained to the 
Lords of the King's Blood, and the Appa- 
rage of this Land to have Communication 
and medale in ſuch Matters. If the Judges 
excuſed themſelves from medling with the 
King's Title, as a Matter too high for them, 
whoſe Office was only to adminiſter the Laws 
under him: And if the Peers would not under- 
* "9 take 
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| take to judge of the King's Title der his 
l Leave firſt obtained; tho? confidering his Con- 
dition, this Application might nas be lit-. 
tle more than Complement in them, and t 
King's leave only the Effect of the Force h 
was under, yet from what the Peers did; as 
well as what the Judges ſaid, it follows, 
that, according to their Opinions, to judge, or 
over-rule, the Title of the Regnant King,muſt 
be much above the Sphere of private Subjefs, 
and what no Government ever allowed. he 
Peers, after they heard what the Kings At- 
torney, and other Council could offer kor their 
Maſter's Title, declared, That the Title of the 
Duke of York, could not be defeated. Which 
how partial ſever © Was ſufficient, after the 
King had ſubmittgd his Title to the Judg- 
ment of Parliament, to conclude private Sub- 
jects then: But has never been © eſteemed of 
Force to over-rule ſubſequent 'Parkaments, 
much leſs to juſtify private Perſons to over- 
rule the Title of a Regnant Prince, and the 
Decifions of Parliaments in their own times, 
170 when they, deelare who bas Right, and who 
w_ ws not Right, in a diſputed Succeſſion. 
| | It is not without reaſon, that I Have called 
this a Partial Derlaration:For during the Space 
of 60 Years.that the H.of Lancaſter ad Le in 
the Throne, we never heard of fuch à Title 
in the Houſe of York, 28 could not be defea- 
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ted till this time, when the King's Army was 
firſt defeated; the King himſelf a Priſoner, and 
Name, yet not by his, but the Duke of Lork's 
Order: And when the Debates were awed 
with the Preſence of a Victorious Prince, it 
is no Wonder that they ended in a Declara- 
tion, That this Title could not be defœated. 
Otherwiſe they might have declared, upon 
the Principles of the Gentlemen, with whom 
we are diſputing, That the Title of the Dule 
of York, not only could be, but actually awas 
defeated by his long Submiſſion; hy obeying Sum- 
mnons to Parliament, and by Oaths of Allegiance 
to King Henry the VIth. particularly that 
which he took in the 29 Lear of his Reign, 
in theſe Words, I Richard Duke of York, con: 
feſe, and be known that ] am, and ought to be 
humble Sulject and Liege- man, 2 my So: 
vereign Lord King OE the VI. and:ows 
therefore to bear you Faith, and Truth, as my © 
Sovereign Liege Lord; and ſhall do ahoays to 
my Lives End, &c. I never ſhall any thing 
attempt by way of feat, or otherwiſe, againſt 
your Royal Majeſty and Obeyſance that I owe 
theres; Sc. S bud | 
They muſk, 


ihe mult, I ſay, acknowledge the Duke 
of York's. Title was defeated upon their 
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+5 the Oath at large in Stow 7. 397. 9 
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| own Principles, for when they are | preſs'd 
, with the Commands of Holy Scripture; To 
1 render to Cæſar thethings that are Cæſars, Gc. 
i They think it a ſufficient Anſwer, to fay, that 
j Tiberius Ceſar was a Rightful Governor: And 
18 when it is demanded, how he acquired a Rzght- - 
i ever the Roman Senate, and People, or the Ro- 
| mans a Right to the Government of Fudea 
| They reply by the Submiſfion.and Oaths, of 
1 the Roman Senate and People, to Tiberius, 
| and the like Submiſſion of the Jews, to the 
| Romans. Let us then borrow: their own 
1 Principles and Anſwers, and apply them to 
q. the preſent Caſe.” Had not the Heirs of the 
| Houſe of York, as well as all: the People of 
England, lived longer in Subjection to the 
Kings of the Houſe of Lancaſter, when this 
Declaration was made; than the Senate and 
People of Rome, had to Tiberius, ew Auguſtus 
together, when our Saviour gave this Com- 
mand? Have we not more certain Evidence 
of the Oaths, which Richard Duke of Tork 
took to Henry the VI. than we have of the 
Truth of the Lex Regia of the Romans, or 
of any Act of Reſignation of the Regal Fami- 
ly of the Jews? And was not the forementio- 
ned Oath of Richard Duke of Tork, a more 
full Recognition of Henry the VI. Right and 
Renunciation of his own Right; than the Oaths 
of tlie Jews, were to the Romans, or the e 
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of the Romans, to Tiberius? If all this be true, 
as it is, they muſt confeſs, the Duke of Tork's. 
Right was defeate d, and Henry 1 the VI. was a 


Rigbeful King. If they. will not, they muſt. 


never more that the Rights of the Jews, 
and of the Roman Senate was defeated, or 
that the Roman Emperors were Reghrful Go? 
vernors: And ſo they will loſe more, than they 
could gain by this Denial, and will be hard, 


ainſt thoſe Poſitive Commands of fp 

at enjoyn Subjection. 

But if they nf abide — thei own An- 
8 they muſt then acknowledge the Duke 


mr it for a bang juſtify their own Practice 


of Tork's Title was defeated upon their own. 
Principle, notwithſtanding, this Dec laration 


of Parliament: And ſo notwithſtanding, the 
ſame, might be defeated, as it actually was (tho? 


they dunſt no more aſſert this, than the 
bother) by the Legiſlative Power of the Realm, 
which had ſettled the Crown in the Houſe of 


Ris In. ſhort they muſt acknowledge. 
this Declaration of Parliament Proves. t 


1 1 AEIES proves nat hing at all. 
| wr „this Declaration of the 39 of Hen. 
xy 152 


as well as the Acts of the 1 of Ed. 


=o the NV. were repealed and anulledby Act 
of Parliament, when Henry the VI. recovered 


his Throne: And altho' Elward the IV. for- 
ced him from it again, and attainted him; yet 


Henry 


. <4 | 


1 C 
0 Henry the VII. in the firſt Year of his Reign, 9 
| paſſed an Act of Parliament, wherein it is e- 
| nacted, that all Acts of Attainder, or Difable- 
' | ments againſt the late King Henry the VI. to 
be void, anul led, and repealed, Goc. * So that 
the Force of all the former Declarations, and 
Acts of Parliament, againſt Henry the VI. is 
taken off by this laſt Act #1 Parliament, 
which reſtores his Title. 
Laſtly, It is objected, that the Confirmation 
of the] udg ment o Parliament ⁊gainſt the two 
gene, 1 13 the III. was repealed 21 
ic hard the II. becauſe it was Unlawful his 
Father Edward the ip being then alive, and 
a Priſoner. 

This Act of eben mit bt of che Judg ment 
againſt the Two Spencers 1 Edward 22 III. 
Was not declared void 21 of Richard the II. 
but repealed, and therefore valid, until re- 
pealed. | | 

"Secondly, That Repeal of thi Judgment 

inſt the Two Spencers, and the whole 
ig 850 I have already obſerved) of 
the 21 of Ric ard the IL (as I obſerved before) 
in which it paſſed, was afterwards Repealed 
x Henry the IV. c. 3. Of all theſe Acts of 
Parliament relating. to the two l N 
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Lord Chief e gie Cote gives this brief Hi. 
ſtorical Account. 

The 27 nem 0 if Parliament i in 15. of Ed- 
wika 4 225 7õ0 the Spencers was in the 
ſame Tear 57 Af of Parliament Repealed. 

| That Repeal was Repealed by Authority of Par- 
lament 1 Edward III. That Repeal of Edward 
the TIT. was Repealed, 21 of Richard the II. 
and that of the 21 of Richard tbe II. was Rex 
pealed by Anthgrity of F Parliament i in the. 1 4 | 
_ Henry the1V//Fnd ſo the Judgment againſt 
Spencers flands in force, ſaith Sir Edward Coke, 
F fo that this is fo far from being an Obje&ion, 
that it is a Proof of the Soyereign Legiſlative 
Power of a King de facto, and his Parliament, 
ſince they can repeal Acts paſſed in Parlia- 
ments holden under Hereditary Kings. 

Thirdly, All the other Acts of Parliamen 
that were made in the 1 of Edward the II 
whilſt his Father was alive, were ever held 
for Laws of the Realm, and one of them Ci 
ted as ſuch 16 Charles the I. c. 16. about 
the Boundaries of Foreſts. Whereas 
AE of Parliament made in the 1 Tear of tbe 
Reign of King Edward the III. GW. 

Since therefore the Authority of Kings for 
the time being is ſo fully owned by Hereditary 
Kings and their Parliaments, owned in thehigh- 
eſt Act of Government, in a their Legiſlation : : 


_ Inflitut. Pt. 4. c. 1. p. 25, 
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Ought not this to conclude all Private Sub- 
jets? Can they diſown this Authority, with- 
outoppoling their Private Sentiments to that, 
which themſelves acknowledge, to be the ſu- 
preme Authority, and Judgment of the King- 

Secondly, Since the Kings for the time 
being, with their two Houſes of Parliament, 
have the Legiſlative Power, they muſt alſo 


* 


have the ſupreme. Power, the former being, 


as I have ſaid, always Eſſentiet to, and inſe- 
parable from the latter. And therefore they 
can make any Laws, and doevery thing that 
is within the Verge of that Power, for the 
Safety of the Kingdom, and of themſelves. 
Laſtly, If the King, for the time being, 
hath, both by the Statute and Common Law, 


the Legiſlative Power of this Kingdom: Then 


the Obedience of the Subjects, is due to his 
Laws; and their Allegiance, which is no 
more, than Obedience according to Law; is 


due to his Perſon. APES 
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The Arnet ef the Subjecx dhie 76 the 
King, for the Time being, by the Statute 
Law of this Realm. With an Anſwer to 
"The moſt confi derable Objeflions,. 


UT the Allegiance which is Alt to 
B the King in Poſſeſſion, doth not only 
follow by conſequence, from his being inve- 
ſted with the Legiſlative Power, but we have 
expreſs Statutes for it. The firſt is the Sta- 
tute of Treaſuns in the 25 of Ed. III. c. 2. 
Which Statute declares, what Offences ſhall 
be adjudged Treaſon. And we have the Opi- 
nions'of Two great Lawyers, my Lord Chief | 
Juſtice Coke, and Lord Chief Juſtice Hales, 
(and no great Lawyer's Opinion, as far as 1 
know, to the contrary) that by our Sovereign 
Lord the Ling, in this Statute, againſt whom 
theſe ar gy are Treaſon, © is to be under- 
ſtood only the King in Poſſeſſion of the Crown 
and Dignity, RR be Rex de facto, & 
non de Js > es - 

And truly, if we conſider, that this Sta- 
tute did not make new Speczes's of Treaſon, 
but declare and fix thoſe by Statute, which 
were before Treaſon at Common Lau); and if 
we conſider farther, that of the Eleven Kings 

= 


(629 | 
that reigned from the Conqueſt, to Edward III. 
there were no leſs than Eight, who were 
Kings de facto, ſome through their whole 
Reigns,others in.the beginning thereof,one of 
which Number, was Edward III. himſelf; and 
et by the Common Uſage, or Law, of the 
| ea thoſe Offences in the Statute, had 
always been eſteemed Treaſon, and puniſhed 
as ſuch, when they were committed againſt 
thoſe Eight, as well as againſt-the' Three He- 
reditary Kings : We may conclude, that as 
Edvard the III. and his Parliament inten- 
ded to declare thoſe Offences Treaſon, which 
were ſo before by Common Lam, or Uſage; 
ſo by King in the Statute againſt whom 
theſe Offences ſhall be adjudged Treaſon, 
they muſt intend the King, againſt whom 
they were held to be Treaſon before, by Com- 
mon Law, or Uſage, which was always the 
Regnant King, altho without an Hereditar 
Title, eſpecially when the Legiſlator himſelf 
Edward III. was no other, in the Beginning of 
his Reigg. KA 9 a 
But we ſhall eaſily be determined to this 
Senſe, if we conſider farther, that from the 
Conqueſt to Edward the IIId's Reign, and for 
2 100 Years after, the Diſtin&ion of King de 
facto, and King de jure was not known but 
the Regnant King was the King, and there 
was no other King but he. There were of- 
2 1 | ten 
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ten others that, pretended a better Right to 
the Throne, than the Prince that was in Poſ- 
ſeſſion of it, and formed Alliances, and raiſed 
Armies to recover it. Thus Robert, the el- 
deſt Brother, ſet up his Claim, firſt againſt 
William Rufus, and afterwards againſt Hen- 
7y the I. Maud againſt King Stephen: Arthur 
againſt King John: But in the mean time, 
they contented themſelves with the Titles of 
Dukes of Normandy, &c.None of their Friends 
| gave them the Regal Title, nor did they 
themſelves .a//ume it (no not the Heirs of 
the Houſe of Tor- ſome. Ages after) againſt 
the King in Poſſeſſion of the Throne and 
Kingdom, who alone was eſteemed the Ling. 
And therefore, as thoſe Offences only were 
declared Treaſon, by this Statute, which 
were ſo by the Common Uſage, and Cuſtom of 
the Realm: So by our Lord the King in this 
Statute, muſt be intended the Xing in Poſſeſ- 
ſion, ſince by the Common Cuſtom and Uſage 
of the Kingdom, He was the Aing,and there 
was no other King but he. Unlels any one 
will run into ſo great an Abſurdity, as to ſay, 
that for the greateſt Part of the time from 
the Conqueſt to Edward the IIId's Reign, En- 
gland was a Monarchy, without a Monarch; 
and there was Allegiance and Treaſon-; but 
no King to whom one was due, and againſt 
whom the other might be committed. 8 
| INCE 
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| Since therefore Treaſon, can be committed 
055 againſt the King in Poſſeſſion, and the 
Conſtitution knows no other King bur him, 
Allegiance can be due only to him, For Thad 
ſon, which is the higheſt Violation of Alle- 
iance, can be committed againſt none, but 
im, to whom Allegiance is due. 

And ſo I come to the famous Statute of the 
11 of Henry VII. c. 1. This Act hath 
lain under a great Prejudice, as if it in- 
troduced a new Authority, and a new Al 
legiance, not known before in our Conſtitu- 
tion. But if a Law, that is made in Civil 
Matters, needed a Vindication, this is ſuffi- 
ciently vindicated by the foregoing Diſcourſe, 
which hath proved, that the Authority of 
the King, for the time being, which this 
Statute ſecures, was ever acknowledged; and 
the Allegiance, which it declares to be due 
to him, was ever paid in this Realm, and 
both the one and the other juſtified by the 
Common Law and Statute Lam of the Kingdom, 
in the Reigns of Hereditary Kings. So that 
this Act, is ſo far from being a Breach upon 
our Conftitution, that it is agreeable to it. 
And therefore is drawn i in ſuch a manner, as 
made only in Affirmance of what was lawful 
before, for mne nne the” enacting 
u 
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Words, it is expreſly affirmed, and declared, 
that it is not reaſonable but, a ainſt all Laws, 
Reaſon, and good Conſcience, t at the Subjefls, 
attending upon ihe King, for the time being, in 
his Wars, or being in other Places by bis Come. 
mand, any thing ſbould loſe, or forfeit ;, and the 
reaſon given for this, is becauſe, ſays the Act, 
this is doing their true oy and Service of* 
Allægiance; and then it follows, he it there- 
fore ordained, enacted, &c. In the enacting 
Part alſo, this Ser vice and Obedience, to the: 
| King for the time being, is again Riiled, Ve 

true Duty of Allegiance, + 
_. This Law never appears with-ſo great Ad. | 
vantage, as after ſuch a View, as we have ta- 
ken of the Legal Authority, of the e For 
the time being; for it's Conformity to the 
Conſtitution, is a ſufficient Anſwer to the 
Objections, that have been urged againſt it. 
However, it may not be amiſs to give a more 
particular Anſwer, to the moſt conſiderable 
of them. 

Firſt, the have objected. to this Aurboriey 
of the Legi ator Henry VII. as not being 
a King * — Were this true, we have ſeen 
that the Aings for the time being, have ever 
been on d for Legiſlators in our Conſtitution, 
aud neither Common Law, nor Statute Law, 
do make, or allow any difference to be made, 
betwixt the Legiſlative Power of a King de 

F Sure 


Wl her, or 4 King de ace But a learned 
1 eman, who in his Remarks on this 
14 Statute, made this Objection, has ſince ac- 
14 knowledged: that Henty VIE was a Rightful 
; Indeed in his own, or his Wilks 

Right, he had all the T itles that could be to 
the Crown. ur 

Aly, It has been objedted; chat this A& 
r only indemnify the Subjeas, for ſerving 
the King for the time being. It doth not 
Ai them in that Senſe, as to indemnify: 
ſignifies, to exempt them from the Puniſbmę no 
due to a Crime; but as it ſignifies, to ſave 
them harmle(s for doing their Dury, if a 
Competitor ſhould get the Fhrone; and to 
Indemnify tliem after this manner, is to ul. 
ſtihß them: As the Act truly doth, by ex- 
prefly declaring, hat to ſefve' the King for 
the time being, is their true Duty and Ser 
vice of Allegiance ; nay, the Act farther de- 
clares, it ib apainſt all Lamt, Reafon, and 
good Conſcience, that the Subj ecke ſhowld loſe,” 
or forfeit. any chin ng for forving the Ning for 
the time beings, .whereas were it a Crime, it 
would not be contrary, but agreeable 60 all 
theſe that they thould ſuffer for It. 0915 8 

Idly, It Has been farther objected, that 
this was a Temporary - Statute, deſign'd only 
for-Henry the-Vith's Reign. May we not 
nbi any” Law;- when it doth not ferve our 
N 7 ” - - "000 
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| Hypotheſis, Temporary as well as this? 1 


there any Expreſſion, or Word, that deter- 
mines our Allegiance to any particular Per- 


ſon or Time? What can be more indefinite, 


than the King for the time being, which rea- 
ches to all Kings of this Real ni, and all Times. 8" 
Beſides what the Law requires, the true D- 
ty and Service of Allegiance; is not Tæmpora- 
5, - but muſt laſt as long as Government 
laſts. And what the Law provides againſt 


i delres, as Toblerv'd before, eo becomte- 
19 to ell Lama, Reaſon,-and good Conſtiencey 


and therefore the Law, was deſign d to _ 
rpermel Obligation; unleſs Ræaſon, and gan- 
on;ſtience are Temporary Things. 
Athly, Another Objection has been formed 
upon the Duke of Norchumberland's:' Caſe; 


who was condemned for commanding an Ar- 


y againſt Queen Mary, notwithſtanding his 
lea, that heated by a Commiſſion from the 
Lady Jane Grey, under the great Seal. Which 


ſhews they had no regard to this Statute" of 


Henry VII. fince that Lady was Queen de 


It is to be obſerved firſt, T hat Queen 


Mary in à Letter She writ to the Lords 
r Council Notifyed her Claim, and 
uired them upon their Allegiance, to 
Proclann Her Title at London. That this 
Letter was Deliver d * the . 
* 2 7 
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IV before they had Proclaim'd the Lady 
ane, but before they had Publiſhed: King 
Eaward's Death, or Jo much as acquainted 
the Lady Jane with their Deſign, to ſet Her 
up to ſucceed Him, as appears both from the 
Biſhop of Sarum's Hiſtory of the Reformation, 
and Dr. Heylin's. The latter has Printed this 
Letter at large, in which there is a Paſſage that 
would induce one to believe, that She had been 
Proclaimed ſomewhere before She Writ it. 
But not to inſiſt on this, obſerve ſecondly 
that the Duke of Northumberland did not 
cory this Statute, nor indeed had he any 
ight to it. For being the Principal Author 
of this Revolt, he was by the laſt Clauſe of 
this Act, cut off from any Benefit of it. This 
Act was made for the Security of thoſe, who 
ſubmit to a Ling for the time being, after he 
is eſtabliſned; not for thoſe that overturn Go- 
vernments, who, whatever they may plead 
for themſelves, it can never be the 11. H. VII. 
0 Baſtly, the Lady Jane was never ſettled 
in the Throne, hut fell whilſt the Duke of 
Northumberland, and his Faction, was ſtrugling 
to thruſt her into it againſt hen own, as 
well as the Nation's Senſe. Her Govern- 
ment was but in fieri, the was not Queen de 
Fact , She was ne Lawfil Queen, (as the j udges 
implyed in their Anſwer to that Duke.) She had 
noconſent of the Lſtates, no Recognition oy 
| C1 
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Acqd of Parliament, as all thoſe Kings have hdd; 


zwhoſe Regal Authority has been oww'd b the 


Laws, without an Hereditary Title; and the 
fore has had no Place allow d bet. in the Sus. 
ceſſion of the Kings and Queens of England, 


This, by the way, may ſerve for a edlen 
Anſwer to another. e n 1s: e 
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2 is cee chat the 11 of ds the VIE 
ot virtually repealed, Ty the AR of Re- 


cognition 1. of Fac. IL. which declares, and 


nacts, that the Crown Deſcended on King 

James the J. by inberent Birthright, as 75 

t and fole Heir, of the Blood Ry al of this 
8 and then the deſire the King to ag. 
cept this. as the. firſt Fruits af. their Loyalty 
to bis Majeſty, and to bis Rs Progeny ang 
Poſterity for ur. t ud W 2 
I anſwer firſt, that it is not pretended by 
thoſe who make this Objection, that the 11 


of Henry the VII. is expreſly repeal d by this, 


or any other Law. Nor is there any Reaſon 
to believe the Le inators deſign d to repeal it 
11 this Act of. 1 W For ſince the 
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Parliament knew that the ſupreme Author 
ty, both Legiflative and Executive, of che 
. Kings for the time being, had ever been ac- 
Inowidged at Common Law in the Courts 
of Judicature, and by the Acts of Parliament, 
of Hereditary Kings: That the Subjects of 
England, had always ſworn and paid Alle- 
giance to the King in Poſſeſſion. And that a 
Statute of the Realm expreſly requir d this, 
and that the Crown, during this time, not- 
withſtanding this, was held to be Hereditary : 
Since the Legiſlators, I fay, knew all this, 
if they had deſign d to have alrer'd the Con- 
Bin, and laid a new obligation on the 
Subject, never to ſubmit to any but e 
tary Kings: It had been abſolut 5 neceſſ. 
them, to 1 declared, and eas des, that he 
Subjects ſhould never hereafter ſwear, or- 
Allegiance to any but Hereditary Kings; 
that no Statutes, 155 the time to come, ſhou'd | 
be valid, but ſuch as were made by them; 
and that the 11 of Henry VIE ſhould be xe: 
pealed and annulled: But ſince nothing of all 
this was done by them, it is evident, they had 
no deſign to do it. It is ſufficient for us, they 
have not done it: For a Conſtitution is not to 
be alter d; the whole Courſe of the Common 
Law to be inverted : and the Statutes of the 
Realm repealed by Implication, and that 
Im plication no better, ** an ill- grounded 
GonfeQure, Es 1 deed 


TED | 
Indeed this Notion; öf a virtual: Repeal, 


4 ſeems to proceed upon à double Miſtake. 
% Firſt, That the 1. Fames the J. hath made 
5 the Deſcent of the Crown, more —=—_— 
than it was before; and ly. That the 1 
7 of Henry the VII. can have no Place inan 
"of Hereditary Kingdom. Whereis: it is certain 
2 the Crown was Hereditary; before this Ac 
i of Recognition, as well as fince, as might be 
. proved from ſeveral Teſtimonies, if there 
bo needed any more than this Act of Recognition 
ö. it ſelf, which recognizes King James the Iſt's 
Au Title to the Crown, as being rightfully,” li- 
neally, and lawfully' deſcended af the Laly 
Z Margaret, Gc. So thut this Act is only 
declarative of the old Hereditary Right, and 
> not introductive of any new Right, and with- 


out any Alteration, leaves the Conſtitution 
as it found it. And therefore ſince the Crown 
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3 was Hereditary before the 1. James the 1. 

1 when the Objectors confeſs the 11 of Henzy 

8 the VII. was in force (otherwiſe they could 

11 not fay, it was then virtually. repealed) they 

4 mult alſo grant, that tlie 11 of Henry the VII. 
. . 

1 Aly, That it may, and actually had Place 

0 in ſuch a Kingdom, in the Judgment of a 

1 King and Parliament, is evident, from their 

4 Acts: For after the Crown had been entai led 
d . . oy | 
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in the 1ſt Year of Henry the VIIth's Reign; 
on the Heirs: of his Body, can we believe, 
that he deſigned by this Act of the 11 of his 
3 to break the Hereditary Succeſſion of 
s own Children? Undoubtedly he did nov: 
And therefore he and his Parliament did be- 
lieve, that a Law which required the Alle- 
giance of the Subjects to the Ning for the 
time being, might have Place in an Heredi- 
Kingdom Os {o the 11 of Henry the 
VI. is as conſiſtent with the Hereditary Act 
of the 1 James the I. as with the Hereditary 
Act of the 1 of Henry the VII: and the 
1 James the I. is no more a virtual Repeal 
of the 11 of Hemy the VII, than the 11 of 
Hen VII. is a virtual Repeal of the 1 oo 
Heng the VII. 
Wherefore as the 11 af Hwy the VII. was 
not deſign'd ro interrupt the Deſcent of the 
Crown, but to provide for the Peace of the 
Community, and the Security of the Subject, 
i the Hereditary Succeſſion ſhou'd happen to 
be interrupted: So the 1 James the I. which 
Was to ſecure the ancient Succeſſion, was not 
.defign'd, in caſe that failed, to take awa 
the ancient Proviſion, which had been — 
for the Preſervation of the Community, and 
the dafety of the Subject. 1 t 
The Diſtinction is very obviows! betwint 
our advancing one that is not the next Heir 
1 * 1 ” to 


— 

to the Throne, and ſubmitting to ſuch a one 
when he is advanced, and poſſeſs'd of it. 
The firſt 5 18 Unlawful by the 1 of Fac. I. 
and ſo it was before; and the latter is as 


lawful ſince that Act, as it was before; ſee- 


ing that Act doth not meddle with it. The 
utmoſt; I think, that can de inferr'd from 
the 1 of Fac. I. is, that it is a Direction, 
and Obligation, on the States of the Realm, 
and on the Subjects on the Death of the Kin 
to recognize the next Heir (tho che Wosz 
Heir is not expreſs'd in the Act, when t 
ſpeak of King James's Poſterity.) But ſup 
poſe the States ſhould miſtake the next Heir, 
or ſhould place another in the Throne, or 
another ſhould thruſt him into it, and they 
Recognize him for King; (as the Legiſlators 
knew. had been often done: ) Doth this Act 
ſay the Subjects ſhall ſubmit to none, but 
the next Heir? or ſhall not ſubmit to him 
that poſſeſſes the Throne, as they knew they 
had always done? No ſuch thing. Does it 


direct them what to do in this Caſe? Not 


that neither: And therefore it leaves them 
to that Courſe, which had been ever held 
through all ſuch Revolutions of Govern- 
ment in this Realm; A courſe which had 
been warranted by the higheſt Authority in. 
it; and which was afterwards enacted into 
2 Statute, under King Henry VII. and not 


yet 
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yet [Repealed but continues 2 Part of the 
Lav of this Kingdom. hive 
The Lawfulneſs of ſubmitting to a Prince, 
hom it was Unlawful to ſet-up, may be 
illuſtrated, and proved, from the Conduct 
of God's own People, to whom he had given 
a Law, Deut. 17. 14. To ſet one from among 
their Brethren to be King over them, not to 
ſet a Stranger over them, which was not 
ir Brother 5 This made it unlawful for 
„ Jew to contribute to the advancement 
25 a Stranger to the Throne; and yet when 
rangers got the Rule over them, they con 
ſtantly ſubmitted to them, without any cen 
ſure for it; and when ſome of them made a 
ruple of it in our Saviour's time, our 
d juſtified: them, in their Submiſſion to 
the Stranger that then Ruled: over r the 
Heathen Emperor Tiberius. 
Thirdly, It is WA by — of 
thoſe; who make this Objection of, a virtual 
Repeal, that — this Act of Re- 
cognition, 1 Jac, the I. The Succeſſion of 
che Crown may be limited by the Legiſlative 
Power, and ſince I have proved that the 
Hing, for the time being, with their Tuo 
Houſes af Parliament haue the Legiſlative 
Power ;, acknoivledged to have it by Kings 45 
ane and their pg ſince the x of 
Bas ivy a 4140 120111 K. James 
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K. James I. it undeniably follows, the an 
notwithſtanding the ſo often mention Act, 


transfer the bi of Succeſſion, and the Al- 
leglance of the Subject with it, from the Next 


_ 2 Remoter Heir, Thi cannot be deny d, 
without tranſgreſſing a Rule allowed 
Laws, without diftinguiſhing(where the Law 


by all 


makes, nor allows any Diſtinction to be made) 
betwixt the Legiſlation of a King de jure, 2 
of a King de facto; without ꝓulling our lega 

Conſtitutionto pieces, which has the 3 


Power of ſuch Kings woven into it; and with- 


out oppoſing, as I have often ſaid; their private 
Sentiments to that, which they themſelves 
confeſs to be the Publick Judgment, as welkias 


the ſupreme Authority of the Kingdom. 


In the mean time, theſe Perſons — ack 
abe others, who concurr with them in diſal- 
lowing: the II of Henry be VII. do differ 
however with them in lie other Point, and 
deny, that the Limitation of the Right of the 
Grown, is within the Verge of the Legifla: 


tive Power: And when they are preſs d with 
the Statutes, made in the Reign of Henry the 


VIII. which impower'd him to limit the De- 
ſcent of the Cron, and the 13 Eliæ. c. 1. which 
makes it High Treaſon Auring the Queen's 

Life, and Forfeiture of "Goods and Chattels 
after | ber Death, to ſa ay that an Act 2 Par- 


. Ups hex mm en ast, Teque m1 diflinguere debemias. 
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' frament is not of ſufficient: Force to limit anid 
| Sind the Deſcent of the Crown 121 They argue 
from the 1 of Fac. the I. in the ſame way, 


and think it a fufficient Anſwer to ſay, that 


-thoſe Laws uf Hing Henry the VIII. and 
Queen Elizabeth were Virtually: declared null 
and void, or Virtually Repealed' by the 1 of 
James a the 1. The Perſons to whom I ad- 
dreſs this Argument do I know look on this 
Anſwer to have no Foundation: But I deſire 
them to conſider hat better Foundation they 


themſelves have for their virtual Repeal of 


the 11 of Henry VII. by the 1 Jam. I. than 
the former have for their virtual Repeal of 
thoſe Statutes of Henry VIII. and Qu. Elis. 
and to conſider withal, how eaſy it is by 
virtual Repeals to Erect our ſelves into Le- 
gillators, and Repeal as many Laws as we do 


not like. It is but to force a Conſequence 


from a ſubſequent Law, and to ſay the Prece- 
ding Laws are not conſiſtent with this Con- 
ſequence, and are therefore virtually or conſe- 
quentially Repealed by it. 
But this way of arguing is no where leſs al- 
lowable than in Acts of Recognition, in which 
Parliaments have ever been very liberal of their 
Expreſſions, as may be ſeen in the Act of Re- 
coguition of Richard the III. and thoſe of 
Queen Mary and Queen Elizabeth compared 
together. So that we need not draw * 
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quences from them, beyond the-Expreſs Let- 


ter of the Law much leſs go about by ſuch 
Conſequences to alter the Conſtitution, and 
repeal Laws, which the Law-givers never in- 
tended. There is no more reaſon to believe 
K. James the 1 and his Parliament, did deſign 
by this Act of Recognition, to Repeal the 11 
of: Henry the VII. than Queen Eligabeth and 
her Parliament, did by the A& of Recogni- 
tion in the firſt of her Reign, which runs in 
High Terms, declares her lincally, right-: 
Flt, and lawfully deſcended of the Blud 
Royal of this Realm; and then they oblige 
chanklhees: and their 'Poſterity for ever, to the 
Queen and the Heirs of her Body, (whereas. 
the I of Fames the J. is in more general and 
looſer Terms to his Royal Progeny and Poſte-. 
rity for ever.) And yet, whilſt this Act of, 
Recognition was paſſing in Parliament, it 
Was debated, whether they ſhould not 
the Statute of King Henry the VIII. which 


had declared the Queen Illegitimate, as Queen; 


Mary had before Repealed, ſo much of it as 


coined Herſelf. But this, as I have taken, 


notice before, was; judged to be unneceſſary. 
by the Lord Keeper Bacon (and... the. Queen 
and Parliament acquieſced in his Judgment) 


upon this Maxim, That the Crown, entir 


zakes away all manner of Defects. So that in 
the 4 1 of ** eds this W 
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of the common cls of England which is E- 
ivalent to the Statute of the 11 of Henry: 
che VII. has Plaee in an Hereditary Kingdom. 
And therefore we have no more Reaſon to be- 
Iieve, that King James and his Parliament, did 
5 the Ad of ecognition, defign to aboliſh 
is Maxim of the Law, or Repeal the 1x of 
Henry the VII. than. Queen Elizabeth and 
her Parliament, who acknowledged it, at the 
fame time, chat they enacted the Crown to 
be Hereditary in as High Terms at leaſt as 
King James and his Parliament. 6 
This A& of Recognition, which declared 
Queen Elizabeth rightfully, lineally, and law- 
fully deſcended of the Blood Royal of this 
Realm; was, one would have thought, a vir- 
tual Repeal of that Act of her Father, which 
made "op Illegitimate:but the Parliament knew 
fo little of virtual' Repeals, tho ſome lay {6 
great a Streſs upon them, that they paſſed an 
Act, to reftore the Queen in Blood, to her 
Mother: for tho” the Crown took away all 
defects as ſhe was Queen; yet as ſhe was the 
Grand-daughter - of the 2 of Wikſhire, 
ſhe muſt be Reſtored in Blood, to be capable | 

of inheriting the Eſtate of that F amily. 
To conclude againſt this imaginary Repeat 
of the 17.” of Henry the VIE by the f of 
ames I. The greateſt Lawyers in the King- 
dom have declared, fince that Act of Recog- 
nition; 
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nition ; That Allegiance is due to the King 
in Poſſeſſion, and have ſupported their Opi- 
nions by the Eleventh of Henry the VIL 
and therefore did not believe it Repeated by 
the 1 of James the I. 

It has been ſaid chat he Onthy of Allegi- 
ance Enjoyn'd in the Beginning of K. Jam. I. 
— form d on this Act of Recognition, 


and has ryed the Subject more ſtrictly to the 
next Heir, than he was tyed before. 


ut this is a Miſtake, for 1 the Oath of 


Al eglance was made in tlie N 2 K. J. L. on the 


Occaſion = the Gunpowder Plot, for the Diſ- 


covery of Popith Recuſants; and the Addi- 


tions which are in it, to the former Oath of 
Allegiance, 'were all of them levelled againſt 
ſome Popith” tr And as for the ord, 
the Subject was ſworn in that 
Oath, it is no Addition, but was in the old 
Oath of Allegiance, that is extant in Britton, 
who els rf under Edward the I. and was ta- 
ken by the Subjects in the Court Leets ſexeral 
Hundred Tears before King James I. Rei n 
So that the Oath of Allegiance framed in 
His Reign, makes no Alteration in wet ate 
hes . p 
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This Account of our Conſtitution, and Laws, 
ſupported by the Opinions and Authorities, f 
ſome of the greateſt Modern Lawyers, who 

lived in the Reigns of Hereditary Kings, 
And the Caſe of the Oaths reſolved, from 
. this. Account of our Legal Conſtitution. 


IX have already had the Opinions of 
the Lawyers, and Judges of Elder 


 Reigns, for the Authority of the King for the, 


cime being, in their Judicial Proceedings, ad- 
judged Caſes, and in the unanimous Reſolu- 


tions, which they have given, when they were 


conſulted by the King and Parliament, ia thoſe 
Reigns, where that Authority, was leaſt likely 
to be favour'd. I will now produce the Opi- 
nions of the Lawyers of later Reigns, and of 
ſuch only as lived ince the Act of Recogni- 
tion made in the 1 of James the l. Whereby 
we ſhall ſee, that they knew nothing of this: 
imaginary vertual Repeal of the 11 of Henry 
the VII. by that Act of Recognition: And be 
convinced at the ſame Time, that the greateſt 
Modern Lawyers have enteriain'd the ſame 


Notion of the Conſtitution; which the An- 


cient had, perfectly agreed with them in this 
of 
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h of the King in Foſſeſſion, and the Allegiance 
| of the Subeck which is due to him; and 
i that the foregoing Diſcourſe is Wappen vin 
their Authority ' VAL BY? 
4 I begin with my Lord Chancellor — 
Who in is Hiſtory of Henyy'the VII. ſpeak 
ing in Praiſe of the Statute made, in the I Ich 
a Year of his Reign, which ordained, chat no 
Perſon ſhôuld bẽ impeached, os attain btel, for 
afſiſting in Arms, or otherwiſe, the Ning for 
the time being; ſaith, That it was agrecuble 
Yo Reaſon 7 State, that the Subje# ſoouls 
not enquire, into che Juſineſi of the Kin my 
Title,” or Quarrel, and it was agreeable" to 
good Conſcience, that whatſoeved the Formuine 
of the War was, the Subject ſpould not ſuffer 
for his Obedience, The” Spirit of this Law 
455 certainly” ious, and noble, being like" in 
Marter of War, unto the Spirit of David! in 
Matter of Plague, who ſaid, FI have ſinned, 
4 ne; Bur what Bus theſe N dove. 
Hiſt, H. VII. p Wii. 
The Lord Chief juſtice Coke f in * Com- 
nent on the 25 of Edward the III. ch. 2. the 
Statute of Treaſons, faith, This Act is to be ” 
8 of Ning in Poſſe ion, of the Crown | 
and Kin for if there be a King Regnant 
in Poſſe 5 ws on, PLN he be Rex de facto, and 
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non de jure, yet he is Seignior le Roy wit hin 
the, Purview of this — And the other 
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That has edi out M Poſſeſſion, is not 
reꝛit hi 2 Nay, if Treaſon be committed 
againſt 4 + King de facto, and 7252 the Lin 
de jure cometh to the 1 421 Wet 
te Treaſon committed, againſt 25 2 K. 
facto. And a Pardon grantad by a Hing de 
jure, that is not alſo de facto, is vid 5 Ind. 
Part. g. p. 7. in 0 
5 Lord Keep er Fe in fee Tra 
8 E the e The laſt thing you have 
rob for aur ſelf i is this, that admitting there 
uae norking: o be conf. rued of an Ad, or an 
Order, yet there uus A eee, It was an 
Ade facto, that you urged 24 4 upon the 
Statute of; «he 11 of Henry the VII. which 
eee eme. Ga forbids ſhould be 
deny d hau. If. a: man ſerve * King in the 
Mar; be ſba ſhall not 1 d, let "The. Fad be 
aht it will. King Henry took, eare. for him 
% de Ning de facto, a is Subjecłe 
might be uae, ing, to follow him, tay rene 
them, whatever the Event of. th 
My, Cook, you ſay, to have the, Eq Equity 0 the 
AZ, that here was an Authority de facto, theſ⸗ 
Perſons bad gatten the ſupreme Power, and 
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t delve the: Equity of that Ack. Fur that tle 

4 the Intent and Meaning of that AF is _ 
vou, it as to preſerve the King de facto, bow 

; much mone to preſerve. the Kin — e He 
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was owned by theſe Men and King, 
you charged bim as- King, and yon Rae. 
him as Hing. Tbat that King Henry the VII. 
did, was to take care of the Ning de 
facto, againſt the Hing de jure, It was for 4 
pon and Mes 2 vn e 
ain 7 our-own Ang, and a t 
2 MTs . in your Che e Charke 
— . "England. I thin e. is no Colour 
you ſbould have any Benefit of the Letter, or 
of the Equity of the Ad. They had not all 
the Authority at that time, they were a fem 
of the People: cn did it, they bad ſome. port 
of the Army toith them : "the Lordi were not 
diffolved: — when they had adjourned, for. 
ſome time, they did fit. * ſorhat all 
the Particulars. you alledge are againſt you. 
The Lord Chief Juſtice Hales,in his Pleas 
of the Crown, in the- Chapter of Or Trex $ 
fon; fays as follows, 
What a King ? 
PFirſt, A King before his Coronation, a- 


on him. "WEIR, 
- Secondly, 4 King de fatto & 8 jure, 
« King within this Aer, and 4 Treaſon 


Ot N 'G 2 " againſt 
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within:this Stature, when the Crown deſeen A net 
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bien le, ho the Hir 
pany W ee a »b\ —— NN 
, - x Nuran King rhet is not Reg. 
b Hnſbandd of the © yep Mem 
Kineton ——— dn T0 ant 
W Pourtflly, 8 Expeem, yet. 
bk In hy 2000 5 Fr ofore 's hr a Ning weigh. 
rh AH. Av Wd Un. 63 yy: 1 i 
J be ut, iven the Opinions *6F Lawyers; of 
bored Name ſoever; that IV d dne cs 
Recelution, they would have been rebeived 
with e juice. Armight Have been Haid, they 
had too erat an Intereſtiin the Cate, ard cult 
not hene One to the Bench, or The Bar, Witt 
out this Doctrine; And thercbre hve: pro= 
quced nome * but. ſuch ag Vive in the Reigns 
oft Hereditary Kifgs, where hers was not 
the; left. Temptation, to Haft them vn this 
i of the Queſtion: The-Temptation, day 
ow the'other ide; it being no\good. WA. t 
make their Court) bur more likelyrto bring: 
thenſdves into Diſgrace, with I 
by-whoſe Commiſſjon;/and in he 


* ſate; to declare 1 in TTY, that it dels 
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4 Dicks of the Cides! uch. of Treaſon, f. anne 115 
cenſed by Lord Chief Juſtice Rainsford, ie 
9 The | rift Lord Chanc ellor, and th the e ſecond, Lor chief 
Juſtic bock schad Al tbe, Reign of Kin irs the I. 
The cad Lor Keeper, 2ndiche ſpurth, we”) ef Jaſtice 
of the * $ Bench, in the deign of King Charks 5 
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Stateſmen, and Lawyers, and not to [Divines, 
be true in the general: it is ſtill of greater Farc 
m our Conſtitution, where the . udgments 0 
Judges, as I ſaid before, ef eſpecially when, they 
are unanimous, are Law. oy 

From what hath been ſaid, the Caſe of. the 
 Oaths will eafily be reſolved. For the Oath 
of Allegiance, is a Legal Oarb, or an Oath. ap- 
pain by Lat; and the All: giance we 180 

a_ Legal Obedience, or that” Allegiance, and 
no other, but that which the Law requires 
And therefore, as the Law is the Med ſure 8 
our, Allegiance, ſo is it of the Extent and OH. 
ligation of our Oath of Allegiante. * And thi 
Law, by requiring our Allegiance, to be pale 
to the ! ing in Poſſeſſion ; determines our Al- 
legiance, and confequently the 60% Poſen 
our Oatho, to the Prince that is out of | 
In Promiſſory Oaths, all Caſnifts hd 182 | 
is Fe tacit Condition , You & 25 
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And ſince the Kin Or 85 time 1 
with their Two Hou 85 ef Parliament, have 
by our Conſtitution, the Legiſlative Power, 
the are enabled to do, wwe ncaa: 1 within 
erge of that Power, for the Preſervation. 
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Gas 1 can Virtue of the Ju tra 
o their A Wich cannot be 15 2 
any prior Law;'or Settlement; for then the 


ſupreme Power, would be f uperi or, to its ſelf, 


cut off, and extipgiiiſh' old Rights; and cre- 
ate, and eftabliſh new legal — "ap and Titles, 
not only to pri rivate Inheritances, but to the 


Crown it fe The Right of the Crown having 


ever been, and Hy Gear Statutes of the 


Realm, exprelly decker to he, under the Di- 


rection of the Legiſlative Nöthorty. 80 


that, whoſoever ſtands excluded by the Legi-/ 
lative Authority, LOI ei they may have 


had, have now no longer any Right, or Ti- 


tle, to the Crown; and they, on whom the 
Crown has been kettlel in Reverſion, are, 


in the Poſſeſſion of it, rightful and lawful 


Queen, and ſucceflively Wil be rightful and 
lawful Kings, or Queens of this Realm. © Right 


bein nothing | 1 2 (COON to Law. 
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Our- Fees in 2 75 =t.contrary 10 the. 
Holy Scriptures and the Dodrine af our; 
Church, bat rather agreeable to Both. . 


S will be apt to ſay, that i in all _ 
) courſe, I have gone no higher, than the 
Conlicuton, and human Laws: but is this ſuffici- 
G 4 ” 


0 36 

Jatisfy 9 ? Les, in matters of 

Givi Obedience, of which human Laws are. 
the Meaſure, 1 >. long. as there is. n 
therein contrary to tlie Law of Gad. W. When, 
our. Bleſſed Lond was upon Earth, He ſubmit. 
ted to the Government, under Which he li- 
ved, made no Alteration iu Matters of Go- 
88 but ng the 8 of the 
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d bi be {Fa ds whom 
. and this without doubt 
Is the Reaſon. of Grotius's Rule. That the Inter- 
prezation.of the Obligation of the, Oaths: 25 nh 
the Civil Magiſtrate, ic the Province of 
men and Lawyers, not of Divines : 1 
the Förmer, are generally better acquainted, 
with the Laws of their Country, than the 
latter. What the Goſpel adds in this Mat- 
ter, 1s to {et our Duty upon a higher Princi- 
ple, by enjoyning us to pay for Conſcience 
ſake," bediencewhich human grads ex- 
= for Fear of Puni iſhment. 
The Conſtitution therefore, 2 our - Obedi- 
ence Were to thr is 3 Wee 4 
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if chere is nothing in it ,contrary.to the Law of 
ift b res 3&1] f Tur 77 $7 ch = Mere 4 
God for then the Laws of the Kingdom 
which the Divine Law commands us to.obey), 
bind our Conſciences as Subjects, and We 
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Allegiance às the Law directe 
But we may venture a Step farther, an 
r . 1 e FC} Ti. © 
affirm, That our Conſtitution, by requiring, 
Allegiance to be paid, to the King in Pofleſſi- 
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CY. 
et what is s this to Tiberius's Title: > the Lex 
Legia, did not entail the Empire on Auguſtus 
Poſterity 5 and if it had, Tiberius was none, of 
them. And if we look 3 into the firſt Book of 
Tacituss Annals, we ſhall fee, that he durſt 
not, upon Auguſtus? s Death, jay any Claim to 
it; but by Fraud (of which he was a great 
Maſter,) and 8 he wound bimfelf into 
the Government, and the Submiſſion of the 
Romans (ſuch as it was) was his only Title. 
But were the Romans themſelves ightful 
Governors of Fudea 2 The Law given by, 
God, Deut. 17. ſeems to have been a funda- 
mental Bar, to the Right of any Heathen to 
govern the Jews, and was probably the ground. 
of this Queſtion, - which the Phaſes” put to 
our Saviour. And tho' the Jews, had gene- 
rally ſubmitted to the Roman Government; 
for the Law, that prohibited them to ſet u 4 
Stranger, to rule over them, did not, as I obſer- 
ved before, prohibit them to ſubmit to a Stran- 
r, when he had by Force ſet himſelf over 
em: However, there appears no Expreſs Act, 
of the Reſignation of the Sovereign Power to 
the Romans, like that of the Lex Regia to 


Auguſtus : Norhing but a forced Submiſſion 


to 2 Superior Power, which many of them 


ſtill ſcrupled ; and the generality of the Na- 
tion, were in "the mean time in Expectation, 


chat à Prince of the Tribe of Judab woutd- 
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of their Subje 
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ortly break the et Wi PR reſtor Q, ethe 
hs dom to Trae. 2 

"Bia not .to inſiſt; on AY let it 35 20 
that Tiberius was 2 Rightful Governor, of th 
Roman Emp! 125 in general, and of Judæa in 
particular. This will not weaken the Argu- 
ment, that is drawn from our Saviqur's 5 Reſo- 
lution of the Caſe. For our Saviour, doth 
not reſolve the Lawfulneſs' of their Subjection 
to Cæſar, into his Right to. the. Government 


of Fudea, "but into his Po (eon of it; the 


Coming, of Mony and e of Taxes, which 
our be hays: down, for 2 ſufficient Ground 

05 being no manner of proof 
f the former, it an welle Sian of che 


latter. 


"And this is 8 Opinion of the We j 675 
tius, as he has deliver di it, in three ſeveral Bo 
written at different times, which ſhews it was 
the Reſult of his moſt deliberate Thoughts, 
in his Votum pro Pare, he faith, And 
F any one in our —_ Had erb our IS 
2 and at d whoſe is this Tmage ? An 

oth the Learned, and the Unlearne 22510 
readily Anſwer, The States Holland's: A 
OT ab, 2 at, live nous in thoſe e do 
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owe Obedience 3 n: . ; 7075 injuri uſp 
treated, patient Sehe 1 Thoſe, w 5 257% 
now the 8 701 the Towns and 750 ie 
ple: For they are Poſſelſo on of | the Govern. 
ment.) . . 
— In his Aaikirable Book 2 Jure Bell 4 
Pais, he ſaith,” Eſpecially ina 7 
7755 4 private Porn ought not ta take'u Wy 


mſelf* to judge. but .to fall 
1 5 re ee e 7 Haid to 


Cxkar, becauſe the Mony bad bis. 3 that 


5 1 45 uſe be was zn > Poſſeſſion of i the Govern: 
It. Thu þ being (as he ſays in hi 

5 ag Certain Sf ; 0 Poſſe 7 8 : 

his e on the 22. c. 5 bg | 

5045 Explaining the Words, Whoſe Image! an 

2 uperſcription is this > * In tho 20 verſe he 


As to make Laws, fot coin Mony is 4 
T's,  Soverbiy n Power, , 7 pans, Mon ony 


| 4 Art totle teat 770 feeciver * both ib 5 e 
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Arian imo 9 85 PF added; "of aka bene m 

qui nuns ſunt oppi darum populorumque Refforibus.: Sunt nd 
Aer, None -Imperii. Vat. pro pace p. 62. 
X Maxime aut em iu re couirauerſa, jadirium fs privat * 
nere non debet, fed peſſeſſi u equi. Sic tribut um ſolui Cæſari 
Shri hu jubebat, qui cus imaginem nummus præſere , id ade 

ain paſſeſſone'# rat Impiriz, B. Fur B. & P. . 1 f. 4. H 10 

Nui His imagin:m preferebat nummuz,pr eferebat certiſf mum 
— jen "tyre de M by 

* v. 20. Tiy S » ciuwy g iᷣ im 9%. of Sicut legem ff 

Num oft ſummi im eri, ita ut numm eder, nam 55 
Nd. OR nomen Jam, vim habet S 4 is Pos, 
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n Julie f us the Lam, ente 2 a 
a berate the 8 annongft Treaſons. — 
The Mui it Raf therefore receiving it's Value, 


7 fim th: BR of Cer, aud bearing Ceſit's 
55 nage aul Sup 2 RAR hay Cx 
; ſir" actually 1 porn 7 Abe n Power bbęr 
n Juda, an t the Fews in 5 ng the Mony 


Meter . N 515 2 0er, that the 

h Romans hat tbe Rule over the” Ferret Cæſar 

; | 008i) the Nonilini i in ; fat, 4 But not of R 805 
Bit Obriſt hews"this doth nor at all belong to 

— the" Queſtion for .. 2 nce the Peuce of Nations; 

2 cannot be maintain without* Arms, nor i] 


» wr pour Pay, nor Pay reit hout Taxes, as Taci- 
tus ye -aks, it Holo, that Tribute muſt be paid 
0 80 Tk that g oerng, as long as he governs,” 7s | 


4 Reward 6 the common Protettion, which bz 


a0 affords us, whois in Poſteſſion of the Govern- 
4 ment, 10h ver ebe. Therefore, ſaith St, 
zy Paul og 505 T nes 1 and not only ont | 
* -1N65 Gtoe TEST 903 eee 
i rr 
ue a Mat W et D 0 
* pon 9 — . Raben e EAicło c ſuru, ents 
ꝙult um R 
(ure e ae 1717 . is nummd illo atentibus 25 bei. 
A. Objici poterat, ipſo quidem fa. Romano: Fudæis, & Cæſarem R- 
1 2 Chriftur oſtendit hoe ad pripeſi: 
— t rtaner am C s gent s 
, u Jeni Bl , oe Fi ed fe b bet 


71 ur loquitu 5 Vin i Jequitur | ei qui imperat, tant iſper iu 


ar, pendtnda "pribiuta, if pretinm communts tutelæ, quam pre- 
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Fear of end but regard auto Juſtiae end 
Equity; becauſe under the Prate&gon of the 
Powers, ye live ſecure from Violence and In- 
juries. * Renger (ar due) as Oki Paul. OX 
plains it, who, when. be was. treating of Tri- 
bute, Subjoins,. render HAY ore. t 4 "OY 
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13 Wich has been drawn from 
them, and fo much debated in this Controver- 
ſy, how far, and in what manner, the Divine 
* is concern d, in the Revolutions 
of States and Kingdoms, and how far it 
will, or will not — SubjeQion, after the 
Revolution 18 — and the new Government 
eſtabliſned. But without entering into this 
Diſpute, after the View e given of 
the Conſtitution, may take the Liberty to 
ſet the Controverſ 9. on a new Foot, and 
without incurring the leaſt | Suſpicion, of com- 
mitting Providence with Law, propofe this 
ſingle Queſtion: That after the divine Provis, 
dence has placed, permitted, at leaſt, a 2. 
ro oh Pare? MW fack'a a EDN _ the Laws 
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cum lle tr fribeit ill iſles [ub ubjictt, abe f Wi 150 N boon, . 


121 of 


\ 


3 ( 95) 
of the Kingdom, acknowledge his Regal Au- 


FP thority, and require the Allegiance of the 
j- Subject to be paid to him. Whether to refufe 
- to acknowledge him, for our King, or to pa 


Allegiance to him as ſuch, is not to oppoſe 
both Providence and L ?; 
From the holy Scriptures, come to the Judg- 
ment of our Church: as it may be collected 
from the Homilies. I do not pretend, that 
the Church has given her Judgment, by 
way of an expreſs Deciſion of this Queſtion; 
only that there are ſome Paſſages, to be met 
with there, which plainly favour that ſide of 
the Queſtion which we maintain; of which 


T ſhall here mention but one. 


In the Sixth Homily againſt 8 Rebel 
lion, we have theſe Words: The Biſbop of 


ner > 1 


| 

£ Rome — curſing King John, and eee. 
0 His Subjects, of their Oath of Fidelity, unto their 
d Sovereign Lord. Now, had Engliſhmen, ar 
4 That time known their Duty to their Prince, ſet 
„ rib in Go: Word, would & great many of 
in, Nobles, and other Engliſhmen, natural Subje&, 
n for this foreign and unnatural V aper hit da 
7 Curſe of the King, and for his feigned diſ- 
18 charging of them of their Oath, and Fulekay, to 
Fi: their natural Lord, upon ſo ſlender, or no Ground 
4 at all, have rebelled againſt their Sovereign 
Ve Lord the Ming? Would they have ſworn Edel 
1 to the Dauphine of France, breaking their Oath 
f OE of 


(5) 


of rants, fo thets natural Tosa the Xing of 
En land, &? 1 
It is well known, that Kin t Fobn \ was ts 


more than a King in * Poſſeſfion ; for 4 
bur, whio was his elder rotller's 801 : 
and put up a Claim againſt” ls , with 
his. Siſter Eleanor, whom he. kept. in Pri- 
ſon all his Reign, were nearer 155 Blood to 
the Throne, than Himſelf; and yet we ſee 
the Homil calls him the Subj ect Sovereign 
Tord the King, and their Varina Lord the 
| King of England.: Condemns thoſe Subj jel, 
that broke their Oarh of Fidelity to 7 
therefore juſtiſies thoſe that took, and; bee 
their Oaths to him; and conſequent! Juſtifies 
others, who take and keep Oaths; alle 19 
as he Was. In: a 9788 dung, o lived in 
the Reign of King 74; £0 you 1 
ven your Oath; of EDEN to him > From vou 
BK 55 -you. ne ed, not have refuſed, 1t to 
King 'ſince., . you would not, you 
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FH 
5 Our Laws in this Point, agrecable to the 


great End, and Deſign of Government. 


rw 


UT our Conſtitution in this Point has 
2 the Suffrage of Reaſon, as well as Au- 
thority,” on it's ſide, for if we impartially ex- 
amine the Reaſons and End of Government, 
we are ſoon convinc'd, that the ſeveral Com- 
munities of the World were not deſign'd, as 
ſo many Scenes for a few. Perſons to diſplay 
their Glory in, and all the reſt of Mankind 
to be only Inſtruments of their Power; but 
that Government was inſtituted for the Secu- 
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5 rity, and Welfare, of all the Members of 
n Civil Society. Our Church in the firſt | 
* Homily againſt Rebellion, has affirmed, that 4 
u the Government of a Prince; is 4 Bleſſing ＋ li 
to God given for the Common-wealth, eſpecially Y 
JU of the good and godly, for the Comfort and 
7 cheriſhing of whom, God giveth and ſetteth up | 
_ Princes, and on the contrary part, to the Fear 1 
7 and Puniſhment of the Wicked, A learnd 
Bichop, and Caſuiſt of our Church ſaith, that  Þ 
publick Authority was inſtituted primarily fn l 
AY _ Poteſtas autem publice 7 uriſdiionis; ordinatur primaris in bonum | 


| publicum ipſius Communitatis, in bonum vero per ona tali poteſtate 
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the publick Good of the Community it. ſelf; 


and but ſecundarily and conſequentially only, 
for the Good of the civil Magiſtrate, as it is 


re ro The Prince, | that the Common- 


wealth ſhould flouriſh, + Forteſcue Lord Chan- 
cellor of England under King Henry the VI, 


quotes, and approves, Thomas Aquinas for the 
fame Doctrine. St. Thomas, ſaith he, in the 
 Book-which he writ to the King of Cyprus, f 


the Government of Princes, ſaith, that the 
King is given for the Kingdom, and not the 
Kingdom for the King, Had Government 
been inſtituted, for the Sake of the Prince, and 
Subjects deſign'd to be only the Inſtruments 
of his Grandeur and Power; if the Prince 
came to be diſpoſſeſsd of his Kingdom, it 


would have then been reaſonable for the Sub- 


jects, ſtill to adhere to him, and his Poſterity 


after him, tho' with the Loſs of all the Be- | 


nefits of Government, becauſe they were all 
this while anſwering the End of it. But if 
Government was inſtituted, for the Sake of 
All the Members of the Community, then 
after they have done what they are able, to 


NY * - 


predite, id eft ipſius Magiftratis,nomiff ſecundarid & conſequenter, 
quatenus ninirum utile eſt Principi, ut Reſpublica floreat, Sander= 
ſon de Oblig, Conſcren. Prælect, 7. §. 4. 


Sanctus Thomas, in Libro quem Regi Cypri,ſeripſit,de Regimi ne | 


Principum dicit, quod Rex datur propter Regnum, & non Regnum 
propter Regem, Forteſius De Laud. Legum Anglia. c. 37. WE 
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E 
maintain their Prince in the Throne, if he 
happens to be diſpoſſeſsd, and cannot afford 
them any of the Benefits of Government, can 
defend neither himſelf, them, nor his Right 
to govern them; It is not reaſonable that 
they, for whom Government was inſtituted, 
ſhould loſe all the Benefits of it, and live 
Outlaws at home, or Exiles abroad for the Sake 

of him, for whom, it was not inſtituted, at 

leaſt, not eee inſtituted. The Conſe- 

quence 18 as neceſſary, as the Principle, whence 
It is drawn, is true, which in ſhort is this, 
that Government was made for Man, and not 
Man for Government, and both the one, and 
the other are countenanc d, by our Saviour's De- 
ciſion, of the Lawfulneſs of what his Diſci- 
ples did on the Sabbath Day, upon this Prin- 
ciple, that the Sabbath was made for Man, 
and not Man for the Sabbath, 

If it ſhould be ſaid, that this Argument. 

hath been made uſe of by ſome, t8 juſtify. the q 


| | —"—= 8 


Reſiſtance of the ſupreme Magiſtrate, when he | 4 
does not purſue, as they think, the Ends of 4 
Government. I anſwer, there is this great -1 


Difference, betwixt the Two Cafes, that the 
Laus of the Land, which allow;and'requite 
Submiſſion, forbid Reſiſtan ee. A 
r Sccondly,. They who employ this Argu- 4 
ment for Reſiſtance, are ſo far from purſuing 1 
the Ends of Government, by their Hypothe- 
£83119 \, = ſis, 
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ſis, that they deſtroy the very; Notion of 
it. For by making as they do any of the 
Subjects, as much Judges of the 5 25 ck Good 
5 thoſe, who are inveſted with 8 Autho- 

of the Government; and by giving 
tha. -a Liberty, to overturn both the Laws, 
and Law-makers, when they do not purſue, 
what they think to be, the publick Good: They 
leave no $a —— in the Laws, which ac- 
cording to this Opinion, are no more than 
Counſels, that the Subjects may take, or re- 
fuſe, as they think fit: They leave no Dif- 
ference, bet wixt the Governors and Governed: 
+ In a word, they have no ſuch thing as 
Government, by not leaving any Dernier 
Refart, em which mane is no * ſs 
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Orr Laws in this Point, e 70 the 
© Praffice of all Mankind, particularly, of 8 
God's own Peo le, the Fews, and US cke 1 
WED of re  Earlicy Ages. | 


ND that this is a reaſonable Notion 
. of Government, we ſhall be farther 
convinced, now we. anne in the laſt any to 
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I ſhall firſt conſider the Behaviour of. thoſe, 
who may ſerve for Examples to us, I mean 
of Gods peculiar People the Fews,” and then 
of the Chriſtians, (of the earlier Ages eſpeci- 


8 () 
conſider the Practice of Mankind. And here 


” 


ally) who ſucceeded them in that Relation. 
That the Jem lived in Subjection to the 


Nſidianites, the Myabites, and other neigh- 
bouring Nations, when they where ſubdued 


by them, is evident from the Old Teſtament. 


That they became Subjects to Pharaoh Necoh, 
K. of Egypr,who carrid away Jehoabaæ their 


King, Captive into Egypt, and ſet up Eliakim, 
to whom he gave the Name of Jeboiakim, to 
be King over them. After this, they came 
under Subjection, to the King of Lin 

who carried away King Feboiakim Captive in- 
to Babylon, and ſet his Son Feconiab on the 


Throne, whom after à Reign of 3 Months, 


he likewiſe removes to Babylon, and puts his 
Uncle Zedekiah in his Place, who in a while 
tollowed the reſt into Captivity, after which 
the Remnant of the Fews, that were left in 
Judea, lived Subjects to the King of Babylons 
Governors, as the Captives in Babylon, did 
to his Government therec . 

I it be ſaid, that God by his Prophet 7 
remiah, commanded the Jews to be ſubject to 
the King of Babylon. It may be anſwered, 
that they had ſubmitted to the Moabites, tothe 
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Tab who was the ſecond King, that the King 
of Babylon had ſet over tgem. 1 


In the next place, it is to be conſidered, 
that altho God Command, was of it ſelf abun- 


dantly ſufficient, to oblige them to ſubmit, yet 


He was pleaſed to condeſcend to give them a 
Motive, or Reaſon, for this Submiſhon, I ſpake 
te Zedekiah King of Judah, according to all 
theſe Words, ſaying, bring your Necks under 
the Yoke of the King of Babylon, and ſerve 
kim, and his People, and liue. Why will ye 
dye, thou and thy People by the Sword, the 
Famine and the Peftilence, as the Lord hath 
hg ten againſt the Natiohs that will not | ſerve 
the King of Babylon.---- Wherefore ſhould 
his City be laid waſt? Jer. 27. 12. 13. 17. 
And thus the Prophet Feremiah, in his Let- 


ters to the Captives at Babylon, - ſaith, Seek 


ye the Peace of the City; where ] haue cauſed 
you to be carried away Captive, and pray un- 
20 the Lord for it, for in the Peace thereof, 


ye ſhall haue Peace, Jer. 29. 7. Which is 


thus expreſſed by Baruch, in his Exhortation 
to the 7eme, Pray for the Life of Nabucho- 


donoſor King of Babylon, and for the Life 


of Balthaſar bis Son, that their Days mg 
; 1 . 5 


Caſes; we 


(103) 
he on Earth; as the Days of Heaven. And 
the Lord 5 give us Strength, and lighten our 
Eyes, and we ſball live under the Shadow of” 
9 King o/ Babylon, and under 
the Shadow of Balthaſar his Son, and we foal” 
ſerve them many Days, and. find Favour: in 
his Sight, c. I. v. II. 12. Thus we ſee, when 


God commanded them, to ſubmit to the King 


of Babylon, he was pleaſed over and above 
to add this Reaſon for their | Submiſſion, | that 


they might thereby live ſecure under his Pro- 


tection, and enjoy the Benefits of Government, 
in Peace, and Tranquillity. 
Whether the Jews thought this e 


of God, or at leaſt the Reaſon of it, the 


Preſervatian of themſelves, under the Prote- 
ction of Government, did extend to, and 
would _ their Submiſſion in the like 

nd, that after the Deſtruction of 
the Babyloniſh Empire, without any ſuch par- 
ticular Command, they ſucceſſively became 
Subjects of the Perſi an, after that of the Græ- 
cian, and at laſt, of the Roman Empire, which 
ſwallowed up all the reſt. 

Their Behaviour under that, which i is call'd 
the Grecian Monarchy, deſerves a more par- 
ticular Reflection. After the Death of Alex- 
ander, (to whom the Jews had ſubmitted) 
ſeveral Kingdoms having been formed out of 


his 0 was * en | 
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1 
betwixt two of the moſt powerful of thoſe 
Kingdoms: Egrpt, where the Prolomyes; and 
Syria, where the Selencide reign'd. And as 

theſe great Kings, were engaged in frequent 
Wars againſt one another; the moſt ſucceſsful 
way, that either of them had to invade each 
others Dominions, was firſt to ſubdue Fudes, 
as ſometimes one, ſometimes the other of thoſe 
Kings did;andif you look into Foſephus's An- 
tiquities, you will find, that the Jews became 
Subjects of the Egyptian, or of the Syrian 
Kings, according as thoſe Kings, recover'd or 
| Joſt the Poſſeſſion of Fudea, and yet were ſo 
far from being reproached for this, that they 
were highly eſteemed by both for their Fide- 
lity. — they continued firm in their O- 
bedience to the King of Fgypt, or to the King 
of ria, as long as the one, or the other, could 
defend his Government over the. 
If you would be ſatisfied in the particulars 
of what I have here affirmed in general, you 
need only read the 1,2, 3, 4, and 5 Chapters of 
the 12th Book of Joſephus Antiquities where 
you will alſo find they took Oaths of Fidelity 
to thoſe Princes. Kh ATA 
M. Fleury, in his Manners of the Iſraelites 
has given much. the ſame Account- of their 
Behaviour under theſe Kings. As they were 
feituated betwixt the Kings of Syria and the 
Kings of Egypt; they obeyed ſometimes the 
0 former, 
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„and ſometimes the latter, according a as 
Lese Kings were moſt powerful.” * The Sub- 
miſſion of the Jews, to Alexander their High 
Prieſt Jaddus, has been much diſputed, and 
Books have been written upon it, pro and con 
in this Controverſy; but their interchan- 
geable Submiſſion to the Kings of+ Egypt, and 
of Syria, according as the former, or the latter, 
became Maſters « ef Fudan 1 clear, and admits 
of no Diſpute. | 

As for the Behaviour of the pets Chri- 
tions after the Revolutions of Government, in 
the earlieſt Ages of the Church, we have no 
Inſtance of diſpoſſeſs'd Emperors, claiming a- 
gainſt their Rivals; (except it be that of Maxi- 
minus Thrax, and his Son) and the Empire; . 
not being Hereditary,there could be no claims 
of Heirs. That Maximinus Thrax, raiſed's 
; Perſecution againſt the Chriſtians, out of Ha- 
tred to the late Emperor, Alexander Sæberus's 
Family, of which many were Believers, we 
learn from Euſebius. But how the Chriſti- 
ans behaved themſelves under the Rival Em- 
perors, that were ſet up againſt the Two 
Maximini, we have no certain Account. On- 
ly in n general! we e find that the two Gordian, 


* 
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cComme ili etoi ent entre les Rois de Syrie, & les Rois 7 Egypte; 
#ls obciſſoient tantoſt aux uns & tantoſt aux autres; ſelon que ces 
Roi eftoient les plus forte. Meuts des liraclites Fart. 3. Chap. 3. 

T Eccleſ. Hiftor. I. 5 “. 
Fa- 


(106) 

Father and Son, that were firſt ſaluted Emperors 
in Africk, and afterwards confirmed by the 
Roman Senate, met with a chearful Submiſſion, 
both at Rome and throughout Itah, except in a 
few Cities; as well as Maximus and Balbinus, 
Xx who were created Emperors upon the Death of 
the two former, and before the Death of the 
Maximini. cannot ſay there is any Teſtimony, 
that proves the Submiſlion of the Chriſtians in 
particular, to theſe Rival Emperors ; Nor is 
there any,that proves the Chriſtians, who were 
very numerous at that time, were fingular 3 in 
their Behaviour, amidſt this general Submiſ- 
ſion: But in the 4th. 5th. and 6th. Ages we 
have ſeveral Inſtances, of the Chriſtians beco- 
ming Subjects, to New Emperors, whilſt the 
Diſpoſſeſs d Emperor was alive. II eontent 
my ſelf. with giving a Precedent of their Be- 
haviour in each of thoſe Ages. | | 
In the Beginning of the 4th. Age, Conſtun- 
tine and Licinius, who were Colleges in the 
Roman Empire, having publiſh'd an Edict for 
the ſecure Profeſſion of the Chriſtian Religion; 
Licinius notwithſtanding a while after began 
to perſecute his Chriſtian Subjects, for which, 
Conſtantine engages. in a War againſt him, 
diſpoſſeſſes him firſt of ſome of his Provinces, 
and afterwards in a Second War, of his Em- 
pire of the Eaſt, and reduces him to a privite 


Life 3 


"See Juli Capitolni Maximini Du. 
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Life; and at laſt, upon his deſigning to raiſe 
new Commotions, puts him to Death. In the 
mean time, the Biſhops and Chriſtians, as 
| well as the reſt of the Subjects of Licinius, 
5 paid a chearful Obedience to Conſtantine, as 
N he became Maſter of Liciniuss Diviſion of 
| _ the Emi. Ma "Ws: 
| Some learned Men have ſaid, Conſtantine 
3 was ſuperior in the Empire to Licinius: But 
it is evident from Euſebius, that they were 
„ nat Joint Emperors, in one Throne: But 
the Roman Empire was divided in two Parts 
het wixt them. Conſtantine, as elder Emperor, 


when they met, might have Precedency in 
3 Place; but each Emperor was, in his own 
"= Part, abſolute, and independent on the ather; 


15 and therefore, when they were both Conſuls, 
# in the Weſt that Year is inſcrib'd, Conſtantine 
| the faurth, and Licinius the fourth time Con- 
ſul. But in the Eaſt, Licinius's Name ſtands 


] firſt, inthis manner. Licinius Auguſtus the | 
. fourth, and Conſtantine the fourth time Con- | 
"= fuls. As Valeſius proves out of the Erxcerpta | 
de geſtis Conſtantin © 143 bt | 
, £ In the Fifth Century, the Emperor Leno | 
was diſpoſſeſs d, and driven into Iſauria, by | 
; HBaſiliſcus, who, by Uſurpation, mounted 

| | 


the Imperial Throne: And yet after he was 
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ſettled in it, had ſo general a Submiſſion, that 
we find no leſs than 500 Biſhops, and amongſt 
them, Three of the Four © Eaſtern Patri- 
archs, ſubſcribing to Baſilicuss Circular Let- 
ters, for anathematizing the Council of Chal- 
cedon, and Leo's Tome. It muſt be confeſs'd, 
that theſe Biſhops, who diſcover'd ſuch Pu- 
ſillanimity, and Levity, in condemning the 
Council of Chalcedon, are not to be ſet up for 
Examples, but I do not find but the reſt of 
the Subjects, particularly the great Acac ius, 
Patriarch of C. S. a Man of inflexible Reſo- 
Jurion and Courage, who maintain'd the Au- 
thority of the Council of Chalcedon, and 
could not be induced, by all the Menaces of 
Baſiliſc us, to ſubſcribe his Circular Letters, 
did, at the ſame time, acknowlege his Imperial 


Authority, as much as thoſe that had ſub- 
Some, I know, have ſaid that the Emperors 
were not pray d for, by Name, in the earlier 
Ages. That they were prayed for when they 
were Pagans we are ſure; whether by Name 
I'll not be poſitive: But that they were pray- 
ed for by name, after they were Chriſtians, I 
think there is no doubt*. That they were 
prayed for by name in the Age, we are now 
ſpeaking of, we are aſſur'd by a Paſſage in 
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"Y See Vales, Not. 44 t. Conſtant. 1. 2. ce. 6... 
1 See Evagr. Ecch Hiſt. I. 3. c. 3. 4. $647 8. 


— 9 


Pope 


(- 109.) 

Pope Gelatius's Epiſtle, + ad Epiſcopos Dar- 
danie, where he takes Notice, that the Em- 
peror Zeno .colour'd over his Diſpleaſure 
againſt Calendion, Biſhop: of Antioch, with a 
Pretext, that he had razed his Name cut of 
the Dyptichs, in favour of the Two Rebels 


Leontius and Jus. * . 


In the Sixth Century after the Goths, had 
eſtabliſh'd themſelves in Italy, and made 
Rome the Capital of their Kingdom, and the 


ction to the Gothick Kings: The Emperor 
Fuſtinian, about the Lear 335. ſends an Ar- 
my into Italy, under his famous General Be- 
lizarius, upon whole approach Theodatus, K,of 
the Goths,quits Rome, and the Romans to avoid 
ruin open'd their Gates to Beligarius. However, 
in a little while, the Goths return d under their 
new K. Vitiges, and laid Siege to Rome, which 
Belizarius defended, and forced them to raiſe the 
Siege, after they had lain above a Lear before 
it. I Sylverius was Biſhop of Rome, when it 
was reduced by Beligarius, having been pro- 
moted to that See by TJheodatus, late King of 
the Goth. He was at this time, under the Diſ- 


pleaſure of the Empreſs Theodora, who re- 


a * 


- * Vid. Euſeb. Is Conſtant. Life l. 4. c. 20. In 
+ Epiſt 13. in the 4. Tome of Lable & Coſſart. Councils. 
See Evagr. Beck; lift. L. 3. c. 16. and another Inſtince 
of the ſame, in his Succeſſor Anaſtaſius. Euagr |: 3. c. 34. 
T It appears from Procopius de bello Got hico I. 1. c. XI. that 
Silverius, as well as the Roman Senate, and People, took Oaths 
to the Gothick Kings. | 
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( T16 ) 
foly'd to deprive him of his See, becauſe he 
would not communicate with the Heretical 
Biſhop Anthimus, and to advance his Deacon 
Vigilius, who was then at C. S. and had pro- 
miſed the Emprels, he would communicate 
with Anthimus,” if ſne would make him Bi- 
ſhop of Rome. This was reſolved on, but 
ſhe wanted a plauſible Pretext for the Depri- 


vation of Szlverins: The true Cauſe of his not 


communicating with Anthimus, the Acephaliſt, 
the durſt not own to the Emperor. But 
could ſhe want a fair Pretence? Had not Sil- 
verius lived à Subject, under the Gothick 
Kings, and been advanc'd by one of them to 
the Roman See? And if this was a Fault, was 
not he more obnoxious than any Man, not 
only as he was Biſhop, but alſo as the firſt 
Citizen of Rome ? But this was ſo far from 
being eſteemed a Fault then,' that in the Ac- 
count of his mortal Enemies , who were 
ſeeking his Ruin, it would not bear an Accu- 
ſation: And therefore Theodora's Inſtruments, 
were forced, to have recourſe to the Subor- 
nation of Witneſſes, and to forged Letters, 
to prove him guilty of a Conſpiracy, to be- 
tray Rome into the Hands of the Gothick 
King, when He lad Slege to — N For to un- 
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P ANG Di aconi Wen Co 22% who lived at the flaw rime, 
Anaſtaſius Bibliothee. in Vita Siluerii. 
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der- 


Gin oe | 
dermine a Government by Treachery, or to 
Revolt from it whilſt it ſtands, were ever e- 
ſteemed Crimes, but to ſubmit to a ſuperior 
Power never was, even their Enemies being 
Judges, when a Prince can no longer defend 
his Government, nor People againſt it. 
I fhould now in the laſt Place, alledge the 
Practice of all Mankind; but this would be 
to write a Hiſtory of the Revolutions, that have 
happen'd in all Ages, and Countries of the 
World, and of the Submiſſion of Nations, to 
the new Governments after their Eſtabliſh- 
ment. We need only look abroad, and ſee 
what is practiſed in our own time, in the ſe- 
veral Parts of the Spaniſh Dominions, in Ita- 
&, in the Ifles of the Mediterranean, in the 
Spaniſh Netherlands, and in Spain it ſelf : In 
all which the Inhabitants take Oaths of Fi- 
delity to the one, or the other, of their Rival 
Kings, as they come under their Power. 

And what has been thus univerſally pra- 
ctiſed; is, as a learned forreign Lawyer af- 
firms, as univerſally juſtified : Tis acknow> 
ledged byall faith Puffendorf,that Subjecte, after 
their Prince can afford them no Protæclion, may 
ſubmit to another, to preſerve themſelves from 
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lud onmes fatentur poſſe populum Regs SubjeFTum,ad declinandum 
excidium, & poſiquam in Rege nihil amplius eft præſidii, alters ſeſe 
ſubmittere. Puffend, de Jure nature & Gentium, 1.7. c. 1. Gg. 
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In Anſwer to this Argument, from the bog 
of other Nations. It has been ſaid, har we 
not what their Conſtitutions 5 re, atleaſt, The 
differ very much 725 ours. There“ is no donde 
but their ſeveral Conſtitutions differ, in ſeveral Points 
from ours, and from each other too; and yet how 
much ſoever they differ, we find, that upon the 
common Reaſons and End of Government, and 
from the Nature of the Obligations to it, the fe- 
veral Nations of the World, have agreed f in this: 
That after they have done what they can to pre- 
ſerve their Prince, they are at Liberty to preſerue | 
themſelves, under a new Government, when the 
Prince can neither defend himſelf, them, nor 
his Government over them. And without ex. 
mining intothe particular Conſtitutions of other 
Countries, after the foregoing Diſcourſe, I may 
venture to ſay with ſome, Afſurance, that the 
is no Country in the World, where the Laws, 
after the Care they have firſt taken, to ſecure the 
Prince in his Throne, have made a better Provi- 
ſion, for the Peace of the Community, and the 
Security of its Members upon Revolutions; or de 
more exprelly allow, juſtify.and require the dabjecks 
to ſubmit to the Prince in Poſſeſſion, than our own; 
becauſe, perhaps, no Country in the World, has 
had more Revolutions of Government, than ours. 
And to end where I began, ſince the Laws, which 
ae the Rule of Civil bh N Wk 
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